Stand: 02.05.2005
Stellungnahme

zur Anhdérung im Rechtsausschuss des Deutschen Bundestages — Anwen-
dung internationaler Rechnungslegungsstandards in Deutschland sachge-

recht und transparent fortentwickeln (BT-Drucksache 15/4036)

1. Bestandsaufnahme

Die Tatigkeit des IASB dient der Internationalisierung und Harmonisierung der
Rechnungslegungsstandards. Im Interesse einer Vergleichbarkeit von Unterneh-
menskennzahlen sind IAS/IFRS aus Sicht des Kapitalmarktes sehr bedeutsam
und werden von den Unternehmen beflrwortet. Das Ziel, einen weltweit glltigen
und anerkannten Standard zu erreichen, ist allerdings trotz erheblicher Zuge-
standnisse an die USA bislang nicht erreicht worden.

IAS/IFRS-Standards regeln schwerpunktmallig international bedeutsame Sach-
verhalte aus Ubergeordneten ordnungspolitischen Gesichtspunkten, die fur natio-
nale Besonderheiten keinen Raum lassen. Die gewahlte Sprache ist nicht geset-
zestechnisch knapp, sondern beschreibend und vom Umfang (ca. 1.000 Druck-
seiten und mehr) schwer handhabbar und damit im Ergebnis kompliziert. Die
Standards werden fortlaufend in einer Weise und Fluktuationsdichte Uberarbeitet,
die fur Zwecke aulderhalb einer Konzernabschlussbilanzierung nicht mehr tber-
schaubar sind. FUr kleine Unternehmen sind sie ungeeignet, fur (groRere) mittlere
Unternehmen koénnen sie - je nach Einzelfall - interessant sein. Die Handha-
bungskosten sind beachtlich.

(zur IASB-Struktur s.unten 3; zum Komitologieverfahren s. unten 5)

2. Ziel der internationalen Rechnungslegung

Anders als im deutschen Handelsrecht (Zweckrichtungen: Dokumentation, Re-
chenschaft, Kapitalerhaltung, Glaubigerschutz und Grundlage der Besteuerung)
ist alleiniges Ziel der Rechnungslegung nach IAS/IFRS die Vermittlung entschei-
dungsnutzlicher Informationen. Investoren bzw. Fremdkapitalgeber, die auf Kapi-
talmarkten agieren, sollen durch umfassende Unternehmensinformationen vor
Anlagerisiken und Vermogensverlusten geschutzt werden. Fur anderes sind sie
nicht (Besteuerungsgrundlage) bzw. nur begrenzt (Glaubigerschutz) geeignet
(siehe Policy Statement der ICC v. 07.03.2003 [beigefugt in der Anlage]).

Fur international operierende Konzerne, die am Kapitalmarkt teilnehmen, ist des-
halb eine Rechnungslegung nach IAS/IFRS mittlerweile géngige Praxis und z. T.
bereits gesetzlich vorgeschrieben. Andererseits konnen nicht am Kapitalmarkt



teilnehmende Unternehmen von dem prinzipiellen Zweck der IAS/IFRS, verbes-
serte Informationen fur Kapitalanleger zu ermoglichen, nicht profitieren. Auch bis-
lang schon haben die potentiellen Kapitalgeber (in der Regel ausschlieBlich Ban-
ken) Uber Einzelgesprache, langjahrige Kontakte etc. beste Einblickmoglichkeiten
in die Bonitat dieser Unternehmen. Das Ziel, die Finanzierungsmaoglichkeiten zu
verbessern, kann fur die genannte Gruppe durch IAS/IFRS nicht erreicht werden.
Mittelstandische Unternehmen sind also in aller Regel der falsche Adressat fur
eine IAS/IFRS-Rechnungslegung. Eine verpflichtende Einflhrung der IAS/IFRS
ist daher beispielsweise fur Personenunternehmen und nicht kapitalmarktorien-
tierte Kapitalgesellschaften in Deutschland wenig sinnvoll. Kleinere Rechnungsle-
ger werden im Ubrigen von einer verpflichtenden Handhabung der IAS/IFRS in
aller Regel Uberfordert sein. Verninftig erscheint es daher, fiur sie eine Rech-
nungslegung nach IAS/IFRS nur optional zuzulassen. Die Entwicklung gesonder-
ter IAS/IFRS fur KMUs (,IAS im Kleinformat®) ist nicht sinnvoll.

Die Akzeptanz der IAS/IFRS-Rechnungslegung in den USA ist unerlasslich,
schon um Doppelarbeit in den Unternehmen (gleichzeitige Rechnungslegung
nach US-GAAP) zu vermeiden. Sie muss kurzfristig erreicht oder zumindest bin-
dend zugesagt werden. Die Medienberichte vom 21.04.2005 Uber eine Einigung
von Unterhandlern der USA und der EU auf eine sog. ,road-map* Gber ein gegen-
seitiges Anerkennen der jeweiligen Standards beurteile ich als Schritte in die rich-
tige Richtung.

Als Ausschuttungsbemessungsgrundlage ist ein auf IAS/IFRS beruhender Einzel-
abschluss nicht geeignet. Die Bundesregierung hat in ihrer Begrindung zum Bi-
lanzrechtsreformgesetz (BiIRRG) aus dem Jahr 2004 (dort S. 45) bereits zutref-
fend darauf hingewiesen. Diese fehlende Eignung beruht auf der den IAS/IFRS
immanenten Betonung des Fair-Value-Gedankens, die zur Folge hat, dass nach
traditionellem deutschen Bilanz-Verstandnis noch nicht realisierte Gewinne (blof3e
Wertschwankungen wegen Veranderung von Aktienkursen, Zinssatzen, etc.) zu
erfassen sind — und zwar in zunehmendem Male auch erfolgswirksam. Unter
dem Aspekt der Anlegerinformation macht eine solche Betrachtung Sinn, nicht
aber, wenn man berucksichtigt, dass damit auch noch nicht realisierte Gewinne
an den Anteilseigner ausgeschuttet werden konnen.

3. IASB: -Struktur; -Entscheidungsprozesse; -Finanzierung

Die Struktur des IASB ist in umgekehrter Relation zu der Wichtigkeit seiner Arbei-
ten besonders intransparent. Dies gilt auch fur die Zusammensetzung. Die Struk-
tur der Arbeitsgremien der IASB muss der fachbezogenen Aufgabe, einschliel3lich
des Ziels kontinentaleuropaische Rechnungslegung mit angelsachsischer Bilan-
zierungstradition zu verbinden, Rechnung tragen. Ich rege deshalb eine Reform
der Besetzung des IASB an, insbesondere eine starkere Einbeziehung von Fach-



leuten, d.h. Praktikern flir die Rechnungslegung aus kontinentaleuropaischen und
angelsachsischen Unternehmen.

Uberwiegt ein quasi ehrenamtliches Engagement der Sachverstandigen im IASB,
so ware die Finanzierungsfrage flr ein transparenteres Arbeiten im IASB leichter
zu schultern, denn nennenswerte Mehrkosten sind bei einer solchen Struktur
nicht zu erwarten. Im Ubrigen erscheint fir Europa eine Finanzierung durch eine
offentlich-rechtliche Abgabe, ausgestaltet als listing fee, sinnvoll. Von anderen
teilnehmenden Regionen sind entsprechende Beitrage zu fordern, wobei die Art
des Aufkommens den Regionen Uberlassen bleiben kann.

4. Exkurs: Keine generelle Eignung der IAS fur Steuerzwecke

Ein generelles Anknupfen der Besteuerung an einen Einzelabschluss nach
IAS/IFRS halte ich aus zwei prinzipiellen Uberlegungen in Deutschland nicht flr
mdglich. Einmal dienen IAS/IFRS ausschlie3lich der Anlegerinformation und nicht
— wie es der Zweck einer Steuerbilanzierung ist — der Feststellung des perioden-
gerechten Gewinnausweises. Zum anderen bestehen erhebliche verfassungs-
rechtliche Bedenken, weil die gesetzgebenden Verfassungsorgane (Deutscher
Bundestag und Bundesrat) keinen Einfluss auf die Besetzung des IASB und auf
die Inhalte seiner Beschlisse haben. Ich mache mir die Ausfihrungen im Gutach-
ten von Prof. Herzig [Universitat zu Koln] im Auftrag des Bundesfinanzministeri-
ums aus dem Jahr 2004 zu Eigen. Entsprechend Herzig kann eine Alternative zu
IAS/IFRS fur Zwecke der Steuerbilanz danach grundsatzlich nur eine eigenstan-
dige steuerliche Bilanzierung sein, die wie bisher nach den derzeitigen HGB-
Grundsatzen unter Beachtung der steuerlichen Regelungen zu erfolgen hat. Dies
muss fur die Einzelabschlisse aller kapitalmarkt- oder  nicht-
kapitalmarktorientierter Unternehmen gelten. Auch die Bundesregierung halt rich-
tigerweise IAS/IFRS als Grundlage einer steuerlichen Bemessungsgrundlage fur
nicht geeignet .

Zur Verdeutlichung der mangelnden Eignung der IAS/IFRS flur Steuerzwecke darf
ich darauf hinweisen, dass mit fortschreitender Ubernahme der Rechnungsle-
gungsstandards nach IAS/IFRS eine Verstarkung volatiler Elemente in der Bilan-
zierung zu erwarten sein wird:

e Vermehrte unplanmallige Einzelbewertungen, die aus sogenannten
.impairment-tests” resultieren,

e Offnung der Rechnungslegung nach Fair-Value-Bewertung, d.h. eine
stichtagsbezogene Darstellung des Vermogens, die sich am Zeitwert
orientiert.

Herzig, IAS/IFRS und steuerliche Gewinnermittlung, IDW-Verlag, 2004
Bilanzrechtsreformgesetz 2004, Gesetzesbegriindung, S. 45f



e Ausweis unrealisierter Gewinne bei der Aktivierung selbst geschaffe-
ner immaterieller Wirtschaftsguter und bei langfristiger Fertigung.

Diese Ziele sind unter dem Blickwinkel der Internationalisierung und Harmonisie-
rung sicherlich winschenswert, ihre Heranziehung als Besteuerungsgrundlage
hatte aber erhebliche Konsequenzen fur die Steuerbelastung der Unternehmen.

Grundsatzlich ist daran festzuhalten, dass Steuern nur aus realisierten Ertragen
erhoben werden dirfen, damit die Unternehmen in der Lage sind, die Zahlungen
aus dem Liquiditatszufluss zu leisten.

Nur etwa 7.000 Unternehmen in der EU sind zur Anwendung von IAS/IFRS flr
ihren Konzernabschluss verpflichtet. Einzelunternehmen werden dazukommen,
die sie freiwillig anwenden wollen. Daneben bleibt aber die grol3e Zahl von Unter-
nehmen, die dieser Verpflichtung nicht unterliegen, sowohl innerhalb der Mit-
gliedsstaaten als auch im EU-grenziiberschreitenden Bereich. Die Offnung des
Einzelabschlusses fur eine Bilanzierung nach IAS/IFRS und eine hierauf aufbau-
ende Besteuerung hatten eine unterschiedliche Art der steuerlichen Gewinner-
mittlung fur diese beiden Gruppen zur Folge, die mit dem Grundsatz der Gleich-
mafigkeit der Besteuerung nicht in Einklang zu bringen ist.

Ein weiteres kommt hinzu: Steuerrecht ist Eingriffsrecht. Jeder Eingriff muss auf-
grund eines Gesetzes im formellen Sinne erfolgen (Vorbehalt des Gesetzes). Da-
her miUssen Vorschriften vorliegen, die Rechtsnormcharakter haben und die von
der zustandigen gesetzgebenden Korperschaft beschlossen werden. Keines von
beiden ist — wie bereits oben ausgefuhrt — bei der Anwendung von IAS/IFRS fur
steuerliche Zwecke der Fall. Weder die einzelnen Standards noch die IAS/IFRS in
ihrer Ganzheit sind klar und eindeutig formulierte Steuergesetze. Entscheidend
aber ist, dass sie auch nicht von der zustandigen gesetzgebenden Korperschaft
(Deutscher Bundestag und Bundesrat) inhaltlich beschlossen werden. Die Bun-
desregierung hat in der Gesetzesbegrindung zum BilRRG des Jahres 2004 (dort
S. 45) bereits auf dieses Defizit hingewiesen.

5. Ubernahme der Standards fiir den Bereich der EU

Die Frage, ob das Komitologieverfahren nach europaischem Recht tatsachlich die
geeignete Vorgehensweise flr eine Implementierung der IAS/IFRS ist, kann ent-
sprechend der Zielrichtung von IAS/IFRS entschieden werden. Danach kann die
grundsatzlich berechtigte Kritik am demokratisch defizitaren Komitologieverfahren
solange ausgeblendet bleiben, wie folgende Voraussetzungen erfillt werden:

e Zielrichtung der Rechnungslegung nach IAS/IFRS bleibt ausschliel3-
lich darauf beschrankt, entscheidungsnitzliche Informationen fir In-
vestoren bzw. Eigen- und Fremdkapitalgeber zu vermitteln,



e |AS/IFRS werden nicht fur den steuerbilanziellen Einzelabschluss
ubernommen,

e |AS/IFRS werden nicht auf KMUs ausgedehnt,

e Die Besetzung des IASB mit den fiir die Uberarbeitung der IAS/IFRS
zustandigen Sachverstandigen aus Unternehmen und Aufsichtsbe-
horden ist fur eine Akzeptanz von deren Beschlussen geeignet, d.h.
vor allem: entsprechende Vertretung der EU-Mitgliedsstaaten ent-
sprechend der Grolde ihres Landes,

e Geeignete Information der EU-Organe (Ministerrat und Parlament),

e Anhorungen des IASB, um Praktikern Gelegenheit zur Stellungnah-
me zu geben

Fazit:

IAS/IFRS sind als Rechnungslegungsstandards von hoher praktischer Bedeu-
tung. Sie gewinnen auf den internationaler werdenden Markten gegenuber traditi-
onellen Bilanzierungsgrundsatzen (etwa nach HGB) immer hdhere Akzeptanz
bzw. haben sie schon langst erreicht. Die Erfahrungen der Unternehmensprakti-
ker sind Uberwiegend positiv. IAS/IFRS werden praktisch von allen grof3en Unter-
nehmen fur die Rechnungslegung verwendet. Es ware aber zu begrif3en, wenn
das IASB als Organisation und seine Entscheidungswege transparenter als bisher
ausgestaltet werden.

IAS/IFRS sind nicht geeignet, als Steuerbemessungsgrundlage zu dienen. Ent-
sprechend dem Gutachten von Prof. Herzig' kann Alternative zu IAS/IFRS fir
Zwecke der Steuerbilanz nur eine grundsatzlich eigenstandige steuerliche Bilan-
zierung sein, die wie bisher nach den derzeitigen HGB-Grundsatzen unter Beach-
tung der steuerlichen Regelungen zu erfolgen hat. Dies muss fur die Einzelab-
schlusse aller kapitalmarkt- oder nicht-kapitalmarktorientierter Unternehmen gel-
ten.

Anlage

" Herzig, IAS/IFRS und steuerliche Gewinnermittlung, IDW-Verlag, 2004
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Introduction

The objective of this paper is to analyse the relationship and possible interactions among commercial,
financial and tax accounting, in order to indicate problems or tensions resulting from the application
of different sets of rules in these fields.

Enterprises listed on national stock exchanges must follow financial accounting and reporting rules
aimed at providing investors with a true and fair view of the financial situation of the enterprise.
These rules increase transparency and international comparability of the results of an enterprise or a
group. International Accounting Standards (IAS) or US Generally Accepted Accounting Principles
(US GAAP) are widely used by Multinational Enterprises (MNEs).

Financial accounting and reporting rules are quickly shifting away from traditional legal concepts
applied in commercial and fiscal laws. They are increasingly based on a fair presentation approach.
The results shown for financial purposes (normally the consolidated group results) may differ
considerably from the profits shown in the books of single enterprises or in the tax returns. MNEs
therefore risk being confronted with unwarranted requests for tax profits adjustments or with the
requirement that profits shown for financial purposes in a given country be taxable in that country.

The international business community is of the view that it is important for tax authorities and policy
makers to understand the reasons why the results shown in financial statements of an enterprise or a
group differ from the taxable results of such enterprise or group.

Different approaches followed to determine taxable profits

Many countries, in particular in Continental Europe, follow the concept of dependence in determining
the taxable results. This means that the profits resulting from the commercial accounts are taken as
the primary basis for tax assessment. Subject to the relevant taxation rules, certain fiscal adjustments
have to be made in order to calculate the taxable profits.

Other countries, in particular those with a common law tradition, follow the concept of independence.

International Chamber of Commerce

38, Cours Albert ter, 75008 — Paris, France
Telephone +33 1 49 53 28 28 Fax +33 1 49 53 28 59
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Two separate sets of rules are applied, one for the commercial results and another for tax purposes.
Such countries do not rely heavily on commercial accounting rules for taxation, which may have as a
consequence that the two systems differ considerably.

Both systems have advantages and shortcomings. With separate taxation rules, two sets of rules must
be applied, which may increase the compliance burden for enterprises. It may also be easier to
deviate for tax purposes from certain principles followed in commercial accounting. However, even
when taxation is based on the commercial accounts, certain tax adjustments are unavoidable.

For the time being, it would be unrealistic to ask for a common approach in this respect. Each
country is free to decide whether the determination of the taxable results should be based primarily on
commercial accounts or derived from the application of a separate set of taxation rules.

Differences between commercial accounting and capital market rules

Commercial law prescribes how the financial results of a single enterprise are determined. These
rules are often set out in specific accounting laws.

Countries usually have additional specific rules on accounting and reporting for companies listed on
national stock exchanges. These can be national standards (such as US GAAP) or widely used
international standards (such as International Accounting Standards, IAS, or as they are now called
International Financial Reporting Standards, IFRS). Accounting and reporting rules are based on the
principle of fair presentation and are mainly designed to increase transparency for investors. The
standards must be applied consistently to the whole group. Sometimes, enterprises are given a choice
with regard to the application of a given method or rule. The uniform application is examined by
external auditors (“full compliance™) and is enforceable by stock exchange authorities or other
supervisory bodies.

Under pressure of globalisation on capital markets, efforts are being made to reconcile the basic
principles of IAS/IFRS and US GAAP in order to facilitate the simultaneous listing of a company on
several stock exchanges. IAS/IFRS are gaining ground as the standards used by groups in Europe,
since the European Commission has decided to establish IAS/IFRS as the required standard for
consolidated accounts of EU companies listed on stock exchanges in the European Union, beginning
in 2005 (2007 for entities now using US GAAP or with listed debt instruments).




Different approaches and different purposes

Commercial, financial and taxation rules serve their own purposes and, as a consequence, differences
in the results should be expected and accepted.

Commercial accounting rules are used to determine the commercial results of a single entity.
They establish, in particular, whether a profit or a loss has resulted for a given period. The rules
may form part of a country's commercial or company law. They are intended to protect the
rights of shareholders and creditors and, as a consequence, the prudence principle occupies an
important place.

Financial accounting and reporting rules are part of a country's capital market regulations. Their
objective is to give investors (and other stakeholders) a reliable and, as accurate as possible,
picture of the financial situation of the economic entity (group) at a given moment (financial
position, performance, cash flows). The guiding principle is "fair presentation" or “true and fair
view”. Other important rules in this respect are "substance over form", "market value
measurement", and — as a consequence of true and fair — the factual prohibition of hidden
reserves.

Taxation rules are used to determine taxable profits. Their objective is to define the tax liability
of enterprises to the State for a given year. The rules must be susceptible to compliance by
taxpayers and control and enforcement by tax authorities. Taxation rules for companies are
usually designed to preserve economic neutrality, so that business decisions are not unduly
influenced by fiscal measures. The rules may also provide for non-fiscal objectives. A State has,
in general, an interest in the longer term "profitability" of its enterprises. Tax laws reflect
general principles of taxation, such as non-discrimination or taxation according to €conomic
capacity, but also practicalities, such as availability of funds for payment of the liability
(realization), fairness between different categories of taxpayers (neutrality), the annual character
of the liability (loss carryovers, standardized depreciations), long-term profitability (prudence,
imparity, valuation below market value) and other such factors. For example, tax systems may
prescribe special timing rules for the recognition (or deferral) of income, loss carryovers from
other years and other rules peculiar to the field of taxation.
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As shown in the Annex to this paper, MNEs are required to establish different annual statements
(commercial accounts, capital market statements, tax returns) which serve their own purposes, have
different objectives and are based on different principles (see table under point 2 of the attached
Annex).

Possible interactions between accounting and taxation rules

As a result of demands by international capital markets (globalisation), widely used accounting and
reporting standards are expected to lead to a certain harmonisation in the area of accounting and
reporting. On the other hand, so long as each country imposes its own taxes, implementing its own
tax policies, a similar degree of harmonisation of taxation rules is not to be expected. At the same
time, the more the rules used for financial accounting differ from those used in the field of taxation,
and the more the results of a group become transparent, the more obvious the differences that result
from the application of the two sets of rules become. Tax authorities should not use the financial
results of an entity (in the same country or in third countries) as a pretext for an adjustment of the
taxable profits of an enterprise or to justify transfer pricing corrections.

Under point 3 of the Annex to this paper, a number of financial accounting and taxation rules
governing certain business transactions are presented. These examples illustrate that the rules applied
for financial accounting and those used for tax purposes may differ considerably and may lead to
results that cannot reasonably be compared.

Conclusions

Internationally recognized accounting standards (such as IAS/IFRS or US GAAP) can be seen as a
coherent set of rules for accounting and reporting that should give investors a "true and fair view" of
the financial situation (balance sheet), performance (income statement) and changes in the financial
position (cash flow) of an economic entity at a given moment.
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In the field of taxation, some widely accepted principles clearly deviate from concepts used for
financial accounting and reporting purposes. In addition, tax laws often provide for non-fiscal
objectives, e.g. the granting of specific incentives (for R&D, for special reserves, to promote self-
financing, to attract certain business activities, etc.). They may be designed to influence the
behaviour of enterprises by granting incentives or using disincentives (e.g. environmental taxes or
relieves). Furthermore, a country's taxation system is the result of a political decision-making process
and therefore, in many cases, neither neutral for businesses nor fully internally consistent.
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Annex

1. Multinational Enterprises have to establish several annual
statements

A business entity acting as a group in several countries is confronted with a number of requirements
with respect to the preparation of its annual accoants. In order to better understand those
requirements, the situation for such a group and possible interactions are briefly described:

Commercial accounts:

®m A commercial balance sheet and an income statement (profit and loss account) must be prepared
in all countries in which the group has legal entities, in order to determine the commercial
profits and to establish what amount may be distributed as dividends. The rules to be applied
can be called “local GAAP”.

Capital markets statements:

m  Usually, each entity listed on a stock exchange must submit its results based on local GAAP or
an internationally used accounting standard such as IAS/IFRS or US GAAP. The listed holding
company must submit the consolidated worldwide results, based on the application of the same
standards by all entities entering into the consolidation, with "full compliance" for the whole

group.

Tax returns:

& Each legal entity has to submit a tax return in its residence country in order to determine its
taxable profits and, in some countries, its capital (local tax liability). In a number of countries, a
group can submit, under certain conditions, a consolidated tax return reflecting the liability of
the holding company and each legal entity in that jurisdiction (in some countries even foreign
entities can be included).

Different approaches and different purposes

Commercial, financial and taxation rules serve their own purposes and, as a consequence, differences
in the results are to be expected. Certain of these purposes, objectives and principles are noted in the
following table:




Commercial law
(company law)

Determination of
commercial results
of a legal entity

e Protection of creditors
e protection of share-

holders

¢ Prudence
o historical cost
e separate entity

entity (domestic
and foreign entities)

o measure distributable approach
profits
Capital market law Determination of o Information/ o Fair presentation
(financial accounting financial protection of e substance over form
and reporting standards) performance investors/ ® economic view
of an economic stakeholders e recognition of value

e transparency
e comparability

changes

Taxation law

Determination of
taxable profits
single entity
approach or
consolidated

profits of (domestic)
group

e Establish tax liability
o protection of state

revenue

e neutrality
e equal treatment
e avoidance of double

taxation

e non-fiscal objectives

(incentives,
disincentives)

e Realisation

e prudence

e annual liability
(loss carryovers,
depreciations,
deferrals)

e recognition of foreign
tax

e profits smoothing

3. Examples: Treatment of selected business transactions

In the following sections, a number of financial accounting and taxation rules governing certain
business transactions are presented. These examples show that the rules applied for financial
accounting and those applied for tax purposes may differ considerably (depending on a country’s
policy) and may lead to quite different, but clearly intended, results.

a) Rules for group consolidation

Financial accounting rules:

As a principle, the results of the world-wide group (economic entity) must be consolidated, based on
the same accounting principles. Internal relations and transactions in a group are disregarded.
Special rules exist in order to determine whether an entity must be consolidated (based on control
concept) and to what extent it has to be consolidated (full control = full consolidation; significant
influence = equity consolidation). The treatment of special purpose vehicles is another important

issue.
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Taxation rules:

As a rule, taxation is based on a separate entity approach. Group taxation is allowed as an exception
in some countries. But in such cases, the conditions usually differ considerably from those used for
financial accounting purposes, e.g. only 100% (or some other high level) shareholdings, only
domestic group members, specific requirements for intra-group transfers, for the creation or
dissolution of group consolidation. Countries that allow for group consolidation do so normally for
domestic members only, in order to make sure that the profits are calculated based on the same
taxation rules, and that losses of foreign entities are not taken into account.

Conclusion:
It is evident that because of the differences in the two approaches, the financial results of a group will

usually differ considerably from the consolidated taxable profits.

b) Treatment of inteliectual property and goodwill

Financial accounting rules:
As a rule, intellectual property acquired from third parties, i.e. non-monetary and non-physical assets

such as trademarks, patents, licences, know-how, which keep their value over a longer period, must
be capitalized, when certain criteria are met (e.g. future economic benefits to be received from the
assets are probable). Internally generated intangible assets may be recognized as well. Intangibles
assets must be amortized over a period of time, e.g. up to 20 years under IAS. The accounting
treatment of goodwill (resulting from acquisitions and being the residual difference between market
value of identifiable net assets and acquisition cost) is similar. Under existing IAS rules, goodwill
must be capitalized and amortized. There is a rebuttable presumption that the amortization period
should not exceed 20 years. This concept is currently under discussion and new rules, very similar to
the new rules of US GAAP, will probably apply from 2004. Under the new US GAAP rules,
goodwill can no longer be amortized by regular instalments, but an annual impairment test must be
applied (impairment-only approach). The former US GAAP concept of "pooling of interests" (where
goodwill could be ignored) is no longer applicable. This change is also proposed under IAS. Under
some national accounting rules it is still possible to directly deduct goodwill from equity.

Taxation rules:

In the tax field, the rules for the treatment of intellectual property and goodwill vary widely. In many
countries intangibles can — or must — be depreciated according to the rules provided for in domestic
law (accounting law or special rules in fiscal law). In some countries, however, there is no tax relief
for intellectual property, which means that amortization or depreciation of intangibles is not allowed.
Often, different types of intangible property are afforded quite different tax treatment. Because of the
prudence principle, expenses for internally generated intangible assets can usually not be capitalized
and are therefore not tax deductible. Goodwill resulting from an acquisition of another company is in
many countries not deductible for tax purposes. In the US, despite the impairment-only approach
used in financial accounting, goodwill resulting from an acquisition is written off on a straight line
basis.

Conclusion:




ICC

Intangibles and goodwill are important assets for most MNEs, and the accounting rules may have a
substantial impact on the overall results of a group or an individual member of a group. Whereas
amortization of goodwill from acquisitions has an impact on the consolidated financial results, it
usually has no effect on the taxable profits. This is another reason why the total of taxable profits of
all the entities of a group may differ considerably from the consolidated financial results of the group
as a whole.

c) Treatment of tangible and financial assets

Financial accounting rules:
Valuation, or measurement of the elements to be considered in the financial results, is highly

developed in financial accounting, with a multitude of approaches and differentiations. As a rule,
historical costs are taken as a basis. There is, however, a tendency to come closer to a fair market
value measurement for certain assets and in particular for financial assets (fair value approach, e.g.
under the new IAS/IFRS 39 for financial instruments). One of the characteristics of such an approach
is that the principle of realisation is not respected.

Taxation rules:

In the field of taxation, the valuation rules and methods for depreciation of tangible assets vary
considerably from country to country. Usually, such assets must be valued at historical costs
(acquisition or manufacturing costs). Revaluations are possible, or compulsory, for certain assets
(e.g. financial investments) and in certain circumstances only. Capital gains are only taxed when they
are realised (realisation principle). Depreciation is allowed based on standardised methods.
Writedowns must sometimes not be reversed if they are no longer justified. The creation of “hidden”
reserves is often permitted. Potential and foreseeable losses must be taken into account, but profits
are only taxable if realized. Special reserves are in most countries allowed for specific purposes (e.g.
R&D).

Conclusion:

Financial accounting is moving closer to the principle of fair value measurement in order to give as
clear and objective as possible a picture of the enterprise. In the tax field, however, the taxation of
unrealised profits is normally not permitted or required and "hidden reserves” are in many cases
tolerated.

d) Treatment of share based payments (stock options)

Financial accounting:

Whether and how the “cost” of employee stock options should be accounted for as compensation
expense under accounting principles, has for some years been a matter of controversy. An Exposure
Draft of a new IFRS has been published requiring that stock options must be expensed when services
are rendered during the vesting period and that they shall be measured at fair value at grant date. In
the US, the Financial Accounting Standards Board eventually issued Statement 123, which provides
for their accounting as an expense, but its application was made optional. Instead of expensing,
companies can choose to make a disclosure only. Under FAS 123, the cost of options is also
measured at fair value at grant date but a mixture of grant/vesting date is used for allocation of the
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resulting cost to the service period. Both standards (IFRS and US GAAP ) determine the cost of the
options by using an options pricing model, such as the Black-Scholes model.

Taxation rules:

Deductibility of option costs by issuers is also a controversial issue for tax purposes. Many countries
do not allow for such a deduction, except for effective costs related to the implementation, or running
of stock options plans. In the US, a distinction is made based on the nature of the options (“statutory”
or “non-statutory””). The tax treatment to the issuer varies depending on the type of option, the
ascertainability of its value, and the taxation of the recipient. The timing of the expense deduction
ranges widely: upon grant, upon exercise, upon disposition of the options or the underlying shares by
the recipient, or never. The amount of the deduction may be based on value (before or at exercise), or
on the amount of ordinary income taxed to the recipient.

Conclusions:

Stock options are a typical (and prominent) example which demonstrates that governing rules for
taxation and accounting principles are grounded in widely diverging policy considerations. Therefore,
the results of their application are, in most circumstances, notably different.
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