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BEGRUNDUNG

Strom und Gas sind fiir eine gedeihliche Entwicklung Europas von zentraler Bedeutung. Ohne
einen wettbewerbsorientierten und effizienten europdischen Strom- und Gasmarkt werden die
europdischen Biirger stark tiberhdhte Preise zahlen miissen fiir Produkte, die der Befriedigung
ithrer ganz alltdglichen Grundbediirfnisse dienen. Strom- und Gasmarkt sind auch fiir Europas
Wettbewerbsfihigkeit von zentraler Bedeutung, da Energie ist ein wichtiger Faktor fiir die
europdische Wirtschatft ist.

Dariiber hinaus ist ein wettbewerbsorientierter und effizienter Strom- und Gasmarkt
Vorbedingung fiir die Bekdmpfung des Klimawandels. Nur bei einem funktionierenden Markt
lasst sich ein wirksamer Mechanismus fiir den Emissionshandel entwickeln, eine Industrie fiir
erneuerbare Energien aufbauen und das vom Europidischen Rat festgelegte ehrgeizige Ziel
erreichen, bis zum Jahr 2020 den Anteil erneuerbarer Energien am Energiemix in der EU auf
20 % zu erhdhen.

SchlieBlich ist ein wettbewerbsorientierter EU-weiter Strom- und Gasmarkt auch von
entscheidender Bedeutung fiir die Energieversorgungssicherheit Europas, da nur ein solcher
Markt die richtigen Investitionssignale aussendet, allen potenziellen Investoren einen fairen
Netzzugang bietet und echte, wirksame Anreize sowohl fiir Netzbetreiber als auch fiir
Erzeuger schafft, die Milliarden von Euro zu investieren, die in den ndchsten zwei
Jahrzehnten EU-weit notig sein werden.

Der Prozess der Liberalisierung des Strom- und des Gasmarktes hat vor etwa zehn Jahren
begonnen. In diesen zehn Jahren haben viele europidische Biirger von den gréBeren
Wahlmoglichkeiten und einem stirkeren Wettbewerb sowie von einer hoheren
Dienstleistungsqualitit und Sicherheit profitiert. Die von der Kommission und den
europdischen Energieregulierungsbehdrden durchgefiihrte Bewertung hat jedoch gezeigt, dass
der Prozess des Aufbaus wirklich wettbewerbsbestimmter Méarkte bei weitem noch nicht
abgeschlossen ist. In der Praxis hat eine viel zu gro3e Zahl von Biirgern und Unternehmen in
der EU gar nicht die Moglichkeit, ihren Versorger zu wihlen. Die Hauptgriinde dafiir, dass es
einen echten Binnenmarkt noch nicht gibt, sind die Marktfragmentierung entlang nationaler
Grenzen, ein hoher Grad an vertikaler Integration sowie eine starke Marktkonzentration.

Seit Inkrafttreten der derzeit geltenden Strom- und Gasrichtlinien im Juli 2003 {iberwacht die
Kommission kontinuierlich die Umsetzung der Richtlinien und ihre Auswirkungen auf den
Markt, wobei sie in staindigem Kontakt mit sdmtlichen Interessengruppen steht. Insbesondere
verOffentlicht die Kommission jedes Jahr einen Benchmarking-Bericht {iber die
Verwirklichung des Elektrizitits- und des Erdgasbinnenmarktes. Sie hat das Florenzer Forum
fiir Elektrizititsregulierung und das Madrider Forum fiir Erdgasregulierung geschaffen, die
Ministerien, nationale Regulierungsbehorden, die Kommission, Ubertragungs- und
Fernleitungsnetzbetreiber, Versorgungsunternehmen, Handler, Verbraucher, Gewerkschaften,
Netzbenutzer und Strombdrsen regelmaBig zusammenfiihren.

Ende 2005 wurde auf der Tagung des Europdischen Rates in Hampton Court die Forderung
nach einer echten europdischen Energiepolitik erhoben. Darauthin verdffentlichte die
Kommission am 8. Méirz 2006 ein Griinbuch zur Entwicklung einer gemeinsamen, kohérenten
europdischen Energiepolitik. Im Rahmen der oOffentlichen Konsultation gingen 1 680
Reaktionen ein. Bereits im Jahr 2005 nahm die Kommission eine Untersuchung zum
Wettbewerb auf den Strom- und Gasmaérkten in Angriff. Damit reagierte sie auf die von
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Verbrauchern und Markteinsteigern geduflerten Bedenken hinsichtlich der Entwicklung der
GroBmirkte in den Bereichen Erdgas und Elektrizitdt und hinsichtlich der eingeschrénkten
Wahlméglichkeiten fiir die Verbraucher. Der Abschlussbericht {iber die Untersuchung wurde
von der Kommission zusammen mit einem umfassenden MafBnahmenpaket am
10. Januar 2007 mit dem Ziel angenommen, eine neue Energiepolitik fiir Europa
vorzuschlagen.

In der Mitteilung der Kommission vom 10. Januar 2007 mit dem Titel ,,Eine Energiepolitik
fiir Europa“' wurde herausgestellt, wie wichtig die Vollendung des Elektrizititsbinnenmarktes
und des Erdgasbinnenmarktes ist. Die Mitteilung stiitzte sich auf einen umfassenden
Binnenmarktbericht, auf die abschlieBenden FErgebnisse der wettbewerbsbezogenen
sektorspezifischen Untersuchung und auf eingehende Priifung der Situation an den nationalen
Strom- und Gasmaérkten. Parallel dazu fiihrte die Kommission eine Folgenabschitzung durch,
um verschiedene Politikoptionen fiir die Vollendung des Erdgasbinnenmarktes und des
Elektrizitdtsbinnenmarktes zu bewerten. Im Zuge der Folgenabschitzung wurden auch die
betroffenen Interessengruppen konsultiert. Insgesamt wurden 339 Fragebdgen von
Organisationen aus 19 Lindern ausgefiillt. Zusétzlich gingen 73 ausgefiillte Fragebogen von
Organisationen ein, die nicht mit einem bestimmten Land verbunden sind. Es wurden
Befragungen bei 56 weiteren Interessentrigern durchgefiihrt, hauptséchlich bei Unternehmen,
die von einer eigentumsrechtlichen Entflechtung oder strengeren Transparenzanforderungen
betroffen sein konnten.

Auf seiner Friihjahrstagung 2007 forderte der Europdische Rat die Kommission auf,
Vorschlige fiir weitere Maflnahmen zu unterbreiten, insbesondere zu folgenden Aspekten:

e wirksame Trennung der Versorgung und Erzeugung vom Betrieb der Netze,

e weitere Harmonisierung der Befugnisse und Stirkung der Unabhingigkeit der
nationalen Regulierungsbehorden,

¢ FEinrichtung eines unabhingigen Mechanismus fiir die Zusammenarbeit zwischen
den nationalen Regulierungsbehdrden,

e Einrichtung eines Mechanismus, der den Ubertragungs/ Fernleitungs-
netzbetreibern eine bessere Koordinierung in den Bereichen Netzbetrieb und
Netzsicherheit sowie grenziiberschreitender Handel und Betrieb grenziiber-
schreitender Netze ermdglicht, und

e Schaffung von mehr Transparenz auf dem Energiemarkt.

Das Weiteren unterstrich der Europdische Rat die Notwendigkeit, im Geiste der Solidaritét
zwischen den Mitgliedstaaten eine Erhohung der Versorgungssicherheit anzustreben.

In seiner am 10. Juli 2007 angenommenen EntschlieBung zu den Aussichten flir den Erdgas-
und den Elektrizitdtsbinnenmarkt brachte das Europdische Parlament seine starke politische
Unterstilitzung fiir eine gemeinsame Energiepolitik zum Ausdruck und bezeichnete eine
eigentumsrechtliche Entflechtung der Ubertragungs- und Fernleitungsnetze als ,.das
wirksamste Instrument, um diskriminierungsfrei Investitionen in Infrastrukturen, einen fairen
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Zugang zum Stromnetz fiir Neueinsteiger und Transparenz des Marktes zu fordern®. Das
Parlament unterstrich jedoch, dass dariiber hinaus weitere MaBBnahmen erforderlich seien und
dass die zwischen Elektrizitits- und Gasmirkten bestehenden Unterschiede eine
unterschiedliche Umsetzung erfordern konnten. Auch forderte das Parlament, die
»Zusammenarbeit zwischen den nationalen Regulierungsbehdrden auf EU-Ebene durch eine
gemeinschaftliche Einrichtung zu vertiefen, als eine Moglichkeit, einen europdischeren
Ansatz fiir die Regelung grenziibergreifender Angelegenheiten zu fordern®.

Der Rat der europdischen Regulierungsbehdrden im Energiebereich (CEER) begriifite die
Kommissionsmitteilung vom 10. Januar und brachte seine volle Unterstiitzung fiir die
Forderung nach neuen EU-Rechtsvorschriften zum Ausdruck, um das Energiebinnenmarkt-
projekt voranzubringen. Am 6. Juni 2007 verdffentlichten die europdischen Energieregulierer
ein aus sechs Papieren bestehendes Paket, in dem sie ihren Standpunkt zu den zentralen
Fragen im Zusammenhang mit den neuen Rechtsvorschriften fiir den Energiebereich
darlegten. Insbesondere befiirworteten sie die Vorschldge der Kommission fiir eine stérkere,
unabhdngige Regulierungsaufsicht auf nationaler und auf EU-Ebene und fiir eine effektive
Entflechtung der Ubertragungs-/Fernleitungsnetze. Die Regulierungsbehérden sprachen sich
klar dafiir aus, das Prinzip der eigentumsrechtlichen Entflechtung der Ubertragungs-
/Fernleitungsnetze in den neuen EU-Rechtsvorschriften zu verankern, und zwar sowohl fiir
den Elektrizitatssektor als auch fiir den Gassektor.

Diese Aspekte wurden bei der Ausarbeitung der im Folgenden vorgestellten Vorschlidge in
vollem Umfang berticksichtigt.

1. WIRKSAME TRENNUNG DER VERSORGUNG UND ERZEUGUNG VOM BETRIEB DER
NETZE
1.1. Die bestehenden Entflechtungsvorschriften gewéihrleisten kein reibungsloses

Funktionieren des Marktes

Die geltenden Rechtsvorschriften verlangen, dass der Netzbetrieb rechtlich und funktional
von Versorgungs- und Erzeugungstitigkeiten getrennt ist. Die Mitgliedstaaten sind dieser
Forderung durch die Einrichtung unterschiedlicher Organisationsstrukturen nachgekommen.
Einige Mitgliedstaaten haben ein vollig getrenntes Unternehmen fiir den Netzbetrieb
geschaffen, andere hingegen eine Rechtspersonlichkeit innerhalb eines integrierten
Unternehmens. Die Erfordernisse einer rechtlichen und funktionalen Entflechtung haben in
einigen Mitgliedstaaten die Entstehung wettbewerbsorientierter Elektrizitits- und Gasmaérkte
positiv beeinflusst.

Die Erfahrung hat jedoch gezeigt, dass in Fillen, in denen es sich beim
Ubertragungs-/Fernleitungsnetzbetreiber um eine Rechtspersonlichkeit innerhalb eines
integrierten Unternehmens handelt, drei Arten von Problemen entstehen:

Erstens kann der Ubertragungs-/Fernleitungsnetzbetreiber seine verbundenen Unternehmen
gegeniiber Dritten, die als Mitbewerber auftreten, begiinstigen. Tatséchlich kénnen integrierte
Unternehmen die Netzvermdgenswerte nutzen, um Wettbewerbern den Markteinstieg zu
erschweren. Eine rechtliche und funktionale Entflechtung 16st ndmlich nicht den innerhalb
integrierter Unternehmen bestehenden fundamentalen Interessenkonflikt, dass die Interessen
von Versorgern und Erzeugern auf eine Maximierung ihres Umsatzes und ihres Marktanteils
ausgerichtet sind, wahrend der Netzbetreiber verpflichtet ist, Wettbewerbern
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diskriminierungsfreien Zugang zu gewédhren. Es ist nahezu unmoglich, diesen inhdrenten
Interessenkonflikt durch Regulierungsinstrumente zu l6sen, da die Unabhédngigkeit des
Ubertragungs-/Fernleitungsnetzbetreibers innerhalb eines integrierten Unternehmens sich
einer Kontrolle vollig entzieht, wenn man allzu biirokratische und einschneidende
Regulierungsmafinahmen vermeiden will.

Zweitens kann bei den derzeit geltenden Entflechtungsvorschriften ein diskriminierungsfreier
Zugang zu Informationen nicht gewihrleistet werden, da es keine wirksamen Mittel gibt, um
zu verhindern, dass Ubertragungs-/Fernleitungsnetzbetreiber sensible Marktinformationen an
die fiir Erzeugung oder Versorgung zustindigen Bereiche des integrierten Unternehmens
weitergeben.

Drittens werden Investitionsanreize innerhalb eines integrierten Unternehmens verzerrt. Fiir
vertikal integrierte Netzbetreiber besteht kein Anreiz, im allgemeinen Marktinteresse das Netz
auszubauen und auf diese Weise anderen einen Markteinstieg in den Bereichen Erzeugung
oder Versorgung zu erleichtern. Sie haben — ganz im Gegenteil — zwangsldufig ein Interesse
daran, neue Investitionen zu begrenzen, wenn diese ihren Wettbewerbern zum Vorteil
gereichen und zu mehr Wettbewerb auf dem ,angestammten Markt“ der etablierten
Unternehmen fiihren. Vielmehr sind die von vertikal integrierten Unternehmen getroffenen
Investitionsentscheidungen eher auf  die Bediirfnisse der verbundenen
Versorgungsunternehmen ausgerichtet. Diese Unternehmen scheinen besonders abgeneigt zu
sein, die Verbindungskapazititen oder Gaseinfuhrkapazititen zu erhéhen und so fiir mehr
Wettbewerb auf dem heimischen Markt zu sorgen. Dies wirkt sich nachteilig auf den
Binnenmarkt aus.

Zusammenfassend ldsst sich feststellen, dass flir ein Unternechmen, das vertikal integriert
bleibt, zwangldufig ein Interesse besteht, einerseits moglichst wenig in neue Netze zu
investieren (aufgrund der Befiirchtung, dass solche Investitionen es Wettbewerbern
erleichtern wiirden, auf ,,ijhrem* angestammten Markt Full zu fassen), und dass ein solches
Unternehmen anderseits — wo immer mdoglich — seine eigenen Absatzunternehmen beim
Netzzugang bevorzugen wird. Dies schadet der Wettbewerbsfdhigkeit und der
Versorgungssicherheit der EU und unterminiert die Verwirklichung ihrer Ziele in den
Bereichen Klimawandel und Umwelt.

Die Investitionszahlen der letzten Jahre belegen dies: vertikal integrierte Unternechmen haben
beispielsweise deutlich weniger von ihren FEinnahmen aus grenziiberschreitenden
Engpasserlosen in neue Verbindungsleitungen reinvestiert als vollstdndig entflochtene
Unternehmen. Durch eine wirksame Entflechtung werden verzerrte Investitionsanreize
beseitigt, wie sie typisch fiir vertikal integrierte Ubertragungs-/Fernleitungsnetzbetreiber sind.
Damit trigt sie zu einer groBeren Versorgungssicherheit bei. Die Kommission hat beobachtet,
dass sich eine wirksame Entflechtung der Ubertragungs-/Fernleitungsnetzbetreiber forderlich
auf deren Investitionstitigkeit auswirkt. Die betreffenden Mitgliedstaaten haben in der Folge
neue Infrastrukturinvestoren angezogen, die beispielsweise Terminals fiir verfliissigtes Erdgas
(LNG-Kopfstationen) errichtet haben.

AuBerdem verdeutlicht die Entwicklung der Strompreise auf verschiedenen Mérkten in den
vergangenen Jahren die Vorteile einer eigentumsrechtlichen Entflechtung: In den letzten zehn
Jahren haben vertikal integrierte Unternehmen ihre Preise stirker erhoht und stirker an ihren
hohen Preisen festgehalten als vollstindig entflochtene Unternehmen.
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1.2. Daher ist eine wirksamere Entflechtung der Ubertragungs-
/Fernleitungsnetzbetreiber unbedingt erforderlich

Der diesbeziigliche konkrete Vorschlag zeigt klar, dass die Kommission nach wie vor einer
eigentumsrechtlichen Entflechtung den Vorzug gibt. Bei dieser Option miissen die
Mitgliedstaaten in der Praxis sicherstellen, dass nicht ein und dieselbe(n) Person(en) die
Kontrolle iiber ein Versorgungsunternehmen ausiiben und gleichzeitig eine Beteiligung an
einem Ubertragungs-/Fernleitungsnetzbetreiber oder einem Ubertragungs-/Fernleitungsnetz
halten oder irgendwelche Rechte iiber einen Ubertragungs-/Fernleitungsnetzbetreiber oder ein
Ubertragungs-/Fernleitungsnetz ausiiben kénnen. Umgekehrt gilt, dass die Kontrolle iiber
einen Ubertragungs-/Fernleitungsnetzbetreiber die Mdglichkeit ausschlieBt, eine Beteiligung
an einem Versorgungsunternechmen zu halten oder irgendwelche Rechte iiber ein
Versorgungsunternehmen auszuiiben.

Diese Option wiirde jedoch zulassen, dass ein und dieselbe Rechtsperson — beispielsweise ein
Pensionsfonds — eine Minderheitsbeteiligung ohne Kontrollrechte sowohl an einem
Ubertragungs-/Fernleitungsnetzbetreiber als auch an einem Versorgungsunternehmen hilt.
Ein solcher Minderheitsanteilseigner kann allerdings nicht in beiden Unternehmen {iber
Sperrechte verfiigen und auch keine Mitglieder der Unternehmensorgane ernennen; auch darf
niemand gleichzeitig Organen beider Unternehmen als Mitglied angehdren. Die Option einer
klaren eigentumsrechtlichen Trennung zwischen Ubertragungs-/Fernleitungsnetzbetreibern
und Versorgungsunternehmen ist die wirksamste und stabilste Losung, wenn man eine
effektive Entflechtung des Ubertragungs-/Fernleitungsnetzes erreichen und den inhirenten
Interessenkonflikt 16sen will.

Zur Realisierung dieser Option konnen die Mitgliedstaaten folgende Losung wéhlen, die
ihnen es ihnen ermdglicht, die Interessen der Anteilseigner vertikal integrierter Unternehmen
in vollem Umfang zu wahren: Die Anteile des vertikal integrierten Unternehmens kénnen
aufgeteilt werden in Anteile des Unternehmens, das Eigentiimer des Ubertragungs-
/Fernleitungsnetzes ist, und Anteile des Versorgungsunternehmens. AnschlieBend kénnen die
Anteile den Anteilseignern des zuvor vertikal integrierten Unternehmens tibertragen werden.

Zwar gibt die Kommission nach wie vor der Option einer eigentumsrechtlichen Entflechtung
den Vorzug, doch bietet sie auch eine Alternative fiir Mitgliedstaaten an, die nicht diesen Weg
gehen wollen. Diese Option muss jedoch dieselbe Gewihr fiir die Unabhéngigkeit des
betreffenden Netzes und dieselben Anreize fiir Investitionen in neue Netzinfrastrukturen
bieten, die auch Wettbewerbern zugute kommen konnten. Diese Option, die vom
urspriinglichen Konzept der eigentumsrechtlichen Entflechtung abweicht, ist auch unter der
Bezeichnung ,,unabhédngiger Netzbetreiber bekannt. Diese Option ermdglicht es vertikal
integrierten Unternehmen, Eigentlimer ihrer Netzvermdgenswerte zu bleiben, verlangt jedoch,
dass das Ubertragungs-/Fernleitungsnetz selbst wirklich von einem unabhingigen
Netzbetreiber verwaltet wird — einem Unternehmen oder einer Instanz, das bzw. die vollig
getrennt von dem vertikal integrierten Unternehmen ist — und dass dieser unabhingige
Betreiber sdmtliche Funktionen eines Netzbetreibers wahrnimmt. Damit der Betreiber auch
wirklich unabhingig bleibt und unabhiangig von dem vertikal integrierten Unternehmen agiert,
ist fiir eine Regulierung und fiir eine stdndige Regulierungsaufsicht Sorge zu tragen.

In bestimmten Fillen kdnnten vertikal integrierte Energieunternehmen gezwungen sein, sich
von einigen ihrer Vermdgenswerte, insbesondere ihren Ubertragungs-/Fernleitungsnetzen, zu
trennen oder den Betrieb solcher Vermogenswerte einem Dritten zu iibertragen, um die
vorgeschlagenen Anforderungen einer wirksamen Entflechtung zu erfiillen. Es scheint jedoch
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keine Alternative zu den vorgeschlagenen Optionen zu geben, wenn vollkommene
Unabhingigkeit der Ubertragungs-/Fernleitungsnetzbetreiber gewihrleistet werden soll.

Die beiden Optionen gelten gleichermaBBen fiir den Elektrizititssektor und fiir den
Erdgassektor. Auch wenn die Kommission anerkennt, dass die eigentumsrechtliche
Entflechtung generell im Elektrizititssektor der EU besser vorankommt, kann sie kein
liberzeugendes Argument anfiihren, das eine unterschiedliche Behandlung der beiden
Sektoren rechtfertigen wiirde. Vor allem existiert der grundlegende Interessenkonflikt
zwischen Versorgungs- und Erzeugungstitigkeiten einerseits und Netzbetrieb und -
entwicklung andererseits in beiden Sektoren. Auch liegt der Schliissel zum Abschluss
langfristiger Liefervertrige mit vorgelagerten Gasproduzenten nicht im Eigentum am Netz,
sondern in der Existenz einer starken Kundenbasis. Die EU wird daher zweifelsohne ein
duBerst attraktiver Gasversorgungsmarkt bleiben — unabhédngig von der Eigentiimerstruktur
der Abnehmerunternehmen, die — sobald eine effektive Entflechtung erfolgt ist — in der Lage
sein werden, sich unter gleichen Bedingungen am Wettbewerb auf dem Gasmarkt zu
beteiligen. Die Kommission ist sich jedoch dariiber im Klaren, dass der Gastransport im
Gegensatz zur Stromiibertragung, die physikalische Bewegung von Gasmolekiilen durch
Rohrleitungen bedeutet. Der Fernleitungsnetzbetreiber hat daher eine groflere Kontrolle im
Hinblick auf die Bestimmung der Richtung der Gasstrome und die Nutzung der
Systemkapazititen. Eine effektive Entflechtung ist daher fiir die Gasnetze mindestens genauso
wichtig wie fiir die Stromnetze.

Damit Investitionen in neue Energieinfrastrukturen durch Versorgungs- und
Erzeugungsunternechmen gefordert werden, sieht der vorliegende Vorschlag jedoch fiir den
Bau neuer Infrastrukturen die Moglichkeit einer voriibergehenden Ausnahme von den
Vorschriften zur eigentumsrechtlichen Entflechtung vor. Eine solche Ausnahme wird auf
Einzelfallbasis gewihrt, wobei es wirtschaftliche Aspekte der neuen Investition, die
Binnenmarktziele sowie das Ziel der Versorgungssicherheit zu beriicksichtigen gilt.

In Ubereinstimmung mit Artikel 295 EG-Vertrag gilt der Vorschlag fiir Unternehmen in
privatem Eigentum und fiir Unternehmen in 6ffentlichem Eigentum in gleicher Weise. Dies
bedeutet, dass keine Einzelperson oder Personengruppe allein oder gemeinsam mit anderen
die Moglichkeit haben wiirde, die Zusammensetzung oder die Abstimmungs- und
Beschlussfassungsverfahren der Organe der Ubertragungs-/Fernleitungsnetzbetreiber oder der
Versorgungs- oder Erzeugungsunternehmen zu beeinflussen — unabhingig davon, ob die
betreffende Person 6ffentlichen oder privaten Status hat. Dadurch wird sichergestellt, dass die
Unabhéngigkeit eines in  offentlichem  Eigentum  befindlichen = Ubertragungs-
/Fernleitungsnetzes auch dann noch gewihrleistet ist, wenn sich die Versorgungs- oder
Erzeugungsfunktionen in Offentlicher Hand befinden. Die entsprechenden Vorschlige
verlangen aber nicht, dass Unternehmen in staatlichem Besitz ihr Netz an ein privates
Unternehmen verduBern. Um dieser Anforderung zu geniigen, kdnnte beispielsweise eine
offentliche Stelle oder der Staat die Einflussnahmerechte auf eine andere in 6ffentlichem oder
privatem Besitz befindliche juristische Person libertragen. Entscheidend ist dabei, dass die
betreffenden Mitgliedstaaten in allen Entflechtungsfillen nachweisen miissen, dass das
angestrebte Ergebnis in der Praxis erreicht wurde und dass die Unternehmen vollig
unabhéngig voneinander agieren, wodurch tatsdchlich gleiche Bedingungen in der gesamten
EU geschaffen werden.

SchlieBlich gelten die Bestimmungen zur Entflechtung der Ubertragungs-/Fernleitungsnetze
nicht fiir Mitgliedstaaten, in denen es keine Erdgasfernleitungsnetze oder
Stromiibertragungsnetze, sondern nur ein Verteilernetz gibt.
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1.3. Aspekte betreffend Drittléiinder

Der vorliegende Vorschlag erfordert eine wirksame Entflechtung der Ubertragungs-
/Fernleitungsnetzbetreiber und der Tétigkeiten in den Bereichen Versorgung und Erzeugung
nicht nur auf nationaler Ebene, sondern EU-weit. Das bedeutet insbesondere, dass kein in der
EU tdtiges Versorgungs- oder Erzeugungsunternechmen in einem Mitgliedstaat der EU ein
Ubertragungsnetz besitzen oder betreiben darf. Dies muss gleichermaBen fiir EU-
Unternehmen wie fiir Nicht-EU-Unternehmen gelten.

Das Legislativpaket sieht SchutzmaBBnahmen vor, die gewéhrleisten sollen, dass Unternehmen
aus Drittlindern, die groBere Anteile an oder gar die Kontrolle iiber ein EU-Netz erwerben
wollen, nachweislich und eindeutig denselben Entflechtungsvorschriften geniigen miissen wie
EU-Unternehmen. Die Kommission kann intervenieren, wenn ein Kéufer nicht nachweisen
kann, dass er sowohl direkt als auch indirekt unabhingig von Versorgungs- und
Erzeugungsaktivititen agiert.

AuBerdem sind gut funktionierende Mérkte und Netze von grundlegender Bedeutung fiir die
Wettbewerbsfahigkeit der Wirtschaft und fiir das Wohlergehen der Biirger. Ziel dieses
Vorschlags ist es, den Wettbewerb auf den europdischen Energiemérkten und das
reibungslose Funktionieren dieser Markte zu unterstiitzen. Unter diesem Blickwinkel muss —
unbeschadet der internationalen Verpflichtungen der Gemeinschaft — sichergestellt werden,
dass alle Wirtschaftsakteure auf den européischen Energiemirkten Marktinvestorengrundsitze
beachten und nach diesen Grundsédtzen handeln. Die Kommission schlidgt daher vor, dass
Drittlinder und Personen aus Drittlindern nur dann Kontrolle iiber einen Ubertragungs-
/Fernleitungsnetzbetreiber ausiiben diirfen, wenn dies durch eine zwischen der EU und dem
betreffenden Drittland geschlossene Vereinbarung gestattet wird. Ziel ist es, zu gewihrleisten,
dass Unternehmen aus Drittlindern sowohl dem Buchstaben wie dem Geiste nach dieselben
Regeln einhalten, die auch fiir in der EU ansdssige Unternehmen gelten, ohne sie dabei zu
diskriminieren. Die Kommission wird eine rasche und umfassende Untersuchung zu den
allgemeineren Aspekten der EU-AuBenpolitik im Energiebereich durchfiihren und die
Ergebnisse dieser Arbeiten veroffentlichen.

Zusammenfassend ldsst sich zur wichtigen Frage der Entflechtung feststellen, dass die
vorliegenden Vorschlédge fiir eine wirksame Entflechtung ein notwendiger und entscheidender
Schritt zur Verwirklichung einer EU-weiten Marktintegration sind. Letztlich kdnnen sie zur
Schaffung supranationaler Ubertragungs-/Fernleitungsnetzbetreiber beitragen, weil die
Betreiber nicht mehr durch gegenseitiges Misstrauen von Schritten in diese Richtung
abgehalten werden. Wiirden jedoch supranationale Ubertragungs-/Fernleitungsnetzbetreiber
geschaffen, ohne dass deren vollige Unabhingigkeit garantiert wire, wiirde der Wettbewerb
zwischen verbundenen Versorgungs- und Erzeugungsunternehmen wahrscheinlich durch die
Gefahr geheimer Absprachen geschwdcht. Ohne effektive Entflechtung wiirde eine solche
Zusammenarbeit daher Anlass zur Sorge um den Wettbewerb geben. Vor allem sehen die
vorliegenden Vorschlige verschiedene zusitzliche MalBnahmen zur Forderung der
Marktintegration vor, insbesondere fiir eine bessere Zusammenarbeit zwischen den
Ubertragungs-/Fernleitungsnetzbetreibern.
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2. STARKUNG DER BEFUGNISSE UND DER UNABHANGIGKEIT DER NATIONALEN
REGULIERUNGSBEHORDEN

2.1. Starke nationale Regulierungsbehorden, die das Funktionieren der
Elektrizitats- und Gasmirkte iiberwachen

Die geltenden Strom- und Gasrichtlinien verlangen, dass die Mitgliedstaaten
Regulierungsbehdrden einrichten. In mehreren Mitgliedstaaten sind die
Regulierungsbehorden seit langem bestehende Einrichtungen, die {iiber betrdchtliche
Befugnisse und Ressourcen verfiigen, welche es ihnen ermoglichen, fiir eine ordnungsgemaéle
Marktregulierung zu sorgen. In anderen Mitgliedstaaten wurden erst kiirzlich
Regulierungsbehorden geschaffen, deren Befugnisse zum Teil geringer oder auf mehrere
Stellen aufgeteilt sind. Die von der Kommission vorgenommenen umfassenden
Léanderpriifungen haben deutlich gemacht, dass es an Einheitlichkeit mangelt und dass die
Regulierungsbehorden vielfach zu schwach sind.

Die Erfahrungen der Mitgliedstaaten, deren Mirkte bereits seit einigen Jahren gedffnet sind,
wie auch Erfahrungen in anderen bereits fiir den Wettbewerb gedffneten Sektoren der
offentlichen Versorgung zeigen eindeutig, dass fiir ein reibungsloses Funktionieren des
Marktes, insbesondere mit Blick auf die Nutzung der Netzinfrastrukturen, starke Regulierer
erforderlich sind.

Aus diesen Griinden zielt der vorliegende Vorschlag auf eine Stiarkung der Befugnisse der
Regulierungsbehdrden ab. Erstens soll ihnen das klare Mandat iibertragen werden, auf
europdischer Ebene zusammenzuarbeiten — in enger Kooperation mit der Agentur fiir die
Zusammenarbeit der Energieregulierungsbehdrden und der Kommission, damit in der
Europdischen Union ein wettbewerbsfahiger, sicherer und ©kologisch nachhaltiger
Elektrizitits- und Erdgasbinnenmarkt gewéhrleistet und eine effektive Marktoffnung fiir alle
Verbraucher und Versorger erreicht werden kann.

Zweitens wird vorgeschlagen, die Befugnisse der Regulierungsbehdrden im Bereich der
Markregulierung zu starken, insbesondere in folgenden Bereichen:

— Uberwachung der Einhaltung der Vorschriften fiir den Zugang Dritter, der
Entflechtungsanforderungen, der Ausgleichsmechanismen und des Engpass- und
Verbindungsmanagements durch Ubertragungs-/Fernleitungs- und Verteilernetzbetreiber;

— Priifung der Investitionspline der Ubertragungs-/Fernleitungsnetzbetreiber und Vorlage —
im Rahmen des Jahresberichts — einer Bewertung zu der Frage, inwieweit die
Investitionspline der Ubertragungs-/Fernleitungsnetzbetreiber mit dem europaweit
geltenden zehnjihrigen Netzentwicklungsplan iibereinstimmen; Uberwachung der
Sicherheit und Zuverlissigkeit der Netze und Uberpriifung der Vorschriften fiir Sicherheit
und Zuverléssigkeit;

— Uberwachung der Transparenzanforderungen;

— Uberwachung des Grads der Marktdffnung und des Wettbewerbs sowie Forderung eines
effektiven Wettbewerbs in Zusammenarbeit mit den Wettbewerbsbehorden; und

— Gewibhrleistung der Wirksamkeit der Verbraucherschutzmafnahmen.
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Strom und Gas unterscheiden sich ganz erheblich von anderen Handelsgiitern, da es sich um
netzgebundene Produkte handelt, bei denen eine Lagerung nicht oder nur zu hohen Kosten
moglich ist. Dies macht sie anfillig fiir Markmissbrauch, weshalb eine stirkere
Regulierungsaufsicht fiir auf dem Elektrizitits- und dem Gasmarkt titige Unternehmen
erforderlich ist. Die Regulierungsbehorden miissen daher Zugang zu Informationen {iber
betriebliche Entscheidungen der Unternehmen haben. Die Unternehmen sollen verpflichtet
werden, iiber einen Zeitraum von fiinf Jahren fiir die nationalen Regulierungsbehérden sowie
fiir die Wettbewerbsbehdrden und die Kommission Aufzeichnungen iiber die Daten im
Zusammenhang mit ihren betrieblichen Entscheidungen bereitzuhalten, damit die genannten
Behorden im Falle eines mutmaBlichen Markmissbrauchs eine wirksame Kontrolle ausiiben
konnen. Dies wird Moglichkeiten des Marktmissbrauchs reduzieren, das Vertrauen in den
Markt stidrken und damit Handel und Wettbewerb stimulieren.

Fiir einige Arten von Handelsakteuren (z. B. Banken) bestehen bereits jetzt derartige
Verpflichtungen im Rahmen der Richtlinie iiber Mérkte fiir Finanzinstrumente, und diesen
sollten keine doppelten Verpflichtungen auferlegt werden. Daher sollten die Verpflichtungen
beziiglich der Bereithaltung von Aufzeichnungen unbeschadet der fiir Finanzmérkte geltenden
Gemeinschaftsvorschriften gelten und mit diesen vereinbar sein. Die fiir den Energiemarkt
und fiir die Finanzmérkte zustindigen Regulierungsbehdrden miissen zusammenarbeiten,
damit sie sich einen Uberblick iiber die betreffenden Mirkte verschaffen kénnen. Vor der
Herausgabe von Leitlinien zu den Anforderungen fiir die Bereithaltung von Aufzeichnungen
sollen die Agentur fiir die Zusammenarbeit der Energieregulierungsbehdrden und der
Ausschuss der Europidischen Wertpapierregulierungsbehorden (CESR) einbezogen werden
und die Kommission beziiglich des Inhalts der Leitlinien beraten.

Damit die Regulierungsbehorden ihren Auftrag ordnungsgemif erfiillen konnen, miissen sie
die Befugnis erhalten, Untersuchungen durchzufiihren, alle erforderlichen Informationen
anzufordern und abschreckende Sanktionen zu verhdngen. Auch miissen sie bei der
Wahrnehmung ihrer Regulierungsaufgaben den Zielen der Energieeffizienz in vollem Umfang
Rechnung zu tragen.

2.2, Mehr  Marktvertrauen  durch  nachweisliche  Unabhingigkeit  der
Regulierungsbehorden

Die Unabhingigkeit der Regulierungsbehdrden ist ein  Schliisselprinzip  guter
Verwaltungspraxis und Grundvoraussetzung fiir Marktvertrauen. Die bestehenden
Rechtsvorschriften verlangen, dass die Regulierungsbehorden vollig unabhidngig von den
Interessen der Gas- und der Elektrizititswirtschaft sind. Es wird jedoch nicht prézisiert, wie
eine derartige Unabhéngigkeit nachweislich sichergestellt werden soll; auch wird die
Unabhéngigkeit von kurzfristigen politischen Interessen nicht gewéhrleistet.

Wie in den Schlussfolgerungen der Frithjahrstagung 2007 des Europdischen Rates und auch
vom Europédischen Parlament unterstrichen wurde, ist die Stirkung der Unabhédngigkeit der
nationalen Energieregulierer daher eine Prioritét.

Vorgeschlagen wird, dass die Regulierungsbehdrde rechtlich getrennt und funktional
unabhingig von Offentlichen oder privaten Stellen sein soll und dass ihre Mitarbeiter und die
Mitglieder ihrer Entscheidungsgremien unabhingig von Marktinteressen operieren und keine
Weisungen einer Regierung oder einer anderen offentlichen oder privaten Stelle anfordern
oder entgegennehmen sollen. Daher sollten die Regulierungsbehorden iiber

10

DE



DE

Rechtspersonlichkeit, Haushaltsautonomie, angemessene personelle und finanzielle
Ressourcen sowie iiber ein unabhédngiges Management verfiigen.

3. EINE UNABHANGIGER MECHANISMUS FUR DIE ZUSAMMENARBEIT DER
NATIONALEN REGULIERUNGSBEHORDEN UND IHRE ENTSCHEIDUNGSPROZESSE: DIE
AGENTUR FUR DIE ZUSAMMENARBEIT DER ENERGIEREGULIERUNGSBEHORDEN

3.1. Die positiven Erfahrungen mit der ERGEG miissen in die Schaffung einer
offiziellen Kooperationsstruktur einmiinden

Der Energiebinnenmarkt hat sich zwar betréchtlich weiterentwickelt, doch besteht nach wie
vor eine Regulierungsliicke bei grenziiberschreitenden Fragen. Um diese Problematik in
Angriff zu nehmen, hat die Kommission Selbstregulierungsforen eingerichtet wie das
Florenzer Forum (Elektrizitit) und das Madrider Forum (Gas). In diesen Foren treffen die
verschiedenen Interessengruppen zusammen, um ihre Zusammenarbeit auszubauen.

AulBlerdem wurde im Jahr 2003 von der Kommission eine unabhéngige beratende Gruppe fiir
Elektrizitit und Gas, die ,,Gruppe der europdischen Regulierungsbehorden fiir Elektrizitdt und
Erdgas” (ERGEG) eingesetzt. Durch dieses Gremium sollten Konsultation, Koordination und
Kooperation zwischen den nationalen Regulierungsbehdrden sowie zwischen den
Regulierungsbehorden und der Kommission erleichtert werden, um so auch den Elektrizitats-
und den Erdgasbinnenmarkt zu festigen. Die ERGEG setzt sich aus Vertreten der nationalen
Regulierungsbehorden zusammen.

Die ERGEG hat mit ihrer Arbeit in den letzten Jahren haben einen duferst positiven Beitrag
zur Vollendung des Binnenmarktes in den Bereichen Erdgas und Elektrizitét geleistet, indem
sie nicht verbindliche Leitlinien herausgegeben und Empfehlungen und Stellungnahmen an
die Kommission gerichtet hat. Die Einsetzung der Selbstregulierungsforen und der ERGEG
hat jedoch die Entwicklung gemeinsamer Standards und Konzepte nicht so entscheidend
vorangebracht, wie es fiir den Aufbau eines grenziiberschreitenden Handels sowie fiir die
Entfaltung zundchst regionaler Energiemérkte und schlieBlich eines europdischen
Energiemarktes erforderlich wére.

Im Laufe der Zeit ist der Energiesektor noch komplexer und in seinen Strukturen noch
vielfaltiger geworden. Zudem kommen immer mehr unterschiedliche finanzielle Interessen
ins Spiel. Der derzeit innerhalb der ERGEG verfolgte Ansatz, bei dem es in der Praxis der
Zustimmung von 27 Regulierungsbehorden und von iiber 30 Ubertragungs-
/Fernleitungsnetzbetreibern bedarf, um zu einer Einigung zu gelangen, erbringt nicht die
gewiinschten Ergebnisse. Die Arbeiten der ERGEG haben zu einer Reihe nicht verbindlicher
Kodizes gefiihrt und zu Bemiihungen, eine Einigung iliber gemeinsame Ansitze im Wege
einer ,schrittweisen Konvergenz“ zu erzielen, doch ist es nicht gelungen, wirkliche
Entscheidungen in schwierigen Fragen herbeizufithren, die jetzt aber getroffen werden
miissen.

Derzeit bestehen erhebliche Unterschiede zwischen den Mitgliedstaaten — und haufig sogar
innerhalb ein und desselben Mitgliedstaates —, was die technischen Vorschriften anbelangt,
die sie im Rahmen von ,Netzkodizes“ anzuwenden haben. Hier ist ein Prozess der
Konvergenz und dann der Harmonisierung erforderlich, um die Energiemirkte in der EU zu
integrieren.
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Die Kommission hat die verschiedenen Optionen fiir die Durchfithrung der anstehenden
Aufgaben gepriift, darunter auch die Moglichkeit, diese Aufgaben selbst zu iibernehmen. Eine
Harmonisierung in diesen Bereichen wie auch die Erzielung von Fortschritten beim Aufbau
neuer Infrastrukturen ist keine fiir den Tétigkeitsbereich der Kommission typische Aufgabe.
Bisher hat die Kommission noch nie derartige Tatigkeiten ausgefiihrt. Voraussetzung ist ein
Expertenwissen, das nur durch die Zusammenarbeit der 27 nationalen Regulierungsagenturen
bereitgestellt werden kann. Sie sind es, die sich iiber eine Anderung ihrer nationalen
Netzkodizes verstindigen miissen. In der Praxis kann nur eine Stelle, in der die Tétigkeiten
der nationalen Regulierungsbehdrden zusammenlaufen, sdmtliche erforderlichen Ressourcen
der nationalen Regulierungsbehorden biindeln, die Voraussetzung fiir Fortschritte in diesem
Bereich sind. Die Agentur kann iiber ihren Regulierungsrat — der aus Vertretern der
nationalen Regulierungsbehdrden besteht — auf das Personal dieser Behdrden zuriickgreifen.
Die Kommission hat diese Moglichkeit nicht.

Die Kommission ist zu dem Schluss gelangt, dass die anstehenden Aufgaben am besten von
einer separaten Einrichtung wahrgenommen werden konnen, die unabhidngig und von der
Kommission getrennt ist. Der Europidische Rat gelangte im Frithjahr 2007 zu denselben
Schlussfolgerungen®, und auch das Europiische Parlament bestitigte dies in seinen jiingsten
EntschlieBungen.

Daher wurde die Einrichtung eines mit stirkeren Befugnissen ausgestatteten Netzes der
nationalen Energieregulierungsbehdrden in Betracht gezogen. Das im Jahr 2004 auf der
Grundlage der Verordnung (EG) Nr. 1/2003 des Rates geschaffene Netz der
Wettbewerbsbehdrden konnte hier als Modell dienen. Allerdings wiirde dies die Schaffung
autonomer Befugnisse fiir die Kommission im Energiebereich erfordern (momentan verfiigt
sie iiber derartige Befugnisse nur im Wettbewerbsbereich). In jedem Fall sollte eine Starkung
und Harmonisierung der Befugnisse der nationalen Regulierungsbehorden erfolgen.

Auch das Modell des Systems der Européischen Zentralbanken kidme in Frage, doch fehlt es
hier an einer im Vertrag verankerten Rechtsgrundlage. Ein derartiges Modell wiirde damit
eine Anderung des Vertrags erfordern.

Die Kommission gelangte daher zu dem Schluss, dass die einzige Losung in der Einrichtung
einer Agentur besteht, wenn eine unabhéngige Einrichtung geschaffen werden soll, die der
Kommission Vorschldge zu Entscheidungen grundsitzlicher Art unterbreiten kann und die in
technischen Fragen, die an sie delegiert werden, fiir Dritte verbindliche regulierungs-
spezifische Einzelfallentscheidungen treffen kann.

Der Europdische Rat stimmt in seinen Schlussfolgerungen darin iiberein, dass die Einrichtung eines
unabhingigen Mechanismus, mittels dessen die nationalen Regulierungsstellen bei wichtigen
grenziibergreifenden Fragen zusammenarbeiten und Entscheidungen treffen konnen, notwendig ist,
wiahrend es in dem Vidal-Quadras-Bericht heifit: (das Parlament) ,begriit den Vorschlag der
Kommission, die Zusammenarbeit zwischen den nationalen Regierungsbehorden auf EU-Ebene durch
eine gemeinschaftliche Einrichtung zu vertiefen, als eine Moglichkeit, einen europdischeren Ansatz fiir
die Regelung grenziibergreifender Angelegenheiten zu fordern; (...) betont, dass der Kommission unter
Wahrung der Unabhéngigkeit der Regulierungsbehdrden eine entscheidende Rolle zukommen sollte; ist
der Auffassung, dass die Entscheidungen der Regulierungsbehdrden iiber speziell definierte
Angelegenheiten der Bereiche Technik und Handel nach eingehender Beschiftigung mit diesem Thema
sowie gegebenenfalls unter Beriicksichtigung der Standpunke der Betreiber der Ubertragungsnetze und
anderer relevanter Beteiligter getroffen werden und rechtsverbindlich sein sollten;".
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Die wichtigsten der vorgeschlagenen Funktionen wiirden die von den nationalen
Regulierungsbehdrden wahrgenommenen Funktionen auf europiischer Ebene erginzen. Die
Struktur sollte einen Rahmen bieten, in dem die nationalen Regulierungsbehorden
zusammenarbeiten konnen, sollte eine regulatorische Uberwachung der Zusammenarbeit
zwischen den Ubertragungs-/Fernleitungsnetzbetreibern ermdglichen und Raum fiir
Einzelfallentscheidungen schaffen, die Infrastrukturen im Gebiet von mehr als einem
Mitgliedstaat betreffen. Dieser Analyse liegen die von der Kommission im Entwurf einer
Interinstitutionellen Vereinbarung zur Festlegung von Rahmenbedingungen fiir die
europdischen Regulierungsagenturen®  definierten Prinzipien zugrunde, insbesondere
hinsichtlich der Befugnis fiir Einzelfallentscheidungen, die fiir Dritte bindend sind.

Der folgende Vorschlag stiitzt sich auch auf die “ERGEG+”-Option, die in der
Kommissionsmitteilung vom 10. Januar 2007 mit dem Titel ,,Eine Energiepolitik fiir Europa“4
umrissen wurde.

3.2. Hauptaufgaben der vorgeschlagenen Agentur fiir die Zusammenarbeit der
Energieregulierungsbehorden

Die Agentur wiirde die von den Regulierungsbehorden auf nationaler Ebene
wahrgenommenen Funktionen auf europdischer Ebene ergénzen durch

— Schaffung eines Rahmens fiir die Zusammenarbeit der nationalen Regulierungsbehorden.
Dieser Rahmen soll die Regelung grenziibergreifender Angelegenheiten verbessern. Die
Agentur wird Verfahren fiir die Zusammenarbeit zwischen den nationalen
Regulierungsbehorden festlegen, insbesondere fiir den Informationsaustausch und fiir die
Verteilung der Zustindigkeiten, wenn mehr als ein Mitgliedstaat betroffen ist. Dieser
Rahmen soll auch die regionale Zusammenarbeit zwischen nationalen
Regulierungsbehorden fordern.

— Regulatorische Uberwachung der Zusammenarbeit zwischen den Ubertragungs/
Fernleitungsnetzbetreibern. Es wird Aufgabe der Agentur sein, die Titigkeiten des
Europiischen Netzes der Ubertragungsnetzbetreiber im Bereich Elektrizitit und die
Tétigkeiten des Europdischen Netzes der Fernleitungsnetzbetreiber im Bereich Gas zu
iiberwachen und zu tiberpriifen. Insbesondere wird sie an der Festlegung der Priorititen im
Rahmen des  Arbeitsprogramms der Netze, an der Uberpriifung  des
Zehnjahresinvestitionsplans und an der Ausarbeitung der technischen Kodizes und der
Marktkodizes mitwirken. Die Priifung des Investitionsplans erfolgt unbeschadet der
Haftung des Ubertragungs-/Fernleitungsnetzbetreibers fiir technisches Versagen gemil
einzelstaatlichem Recht. In Bezug auf die technischen Kodizes und die Marktkodizes wird
die Agentur die Befugnis erhalten, von den Ubertragungs-/Fernleitungsnetzbetreibern eine
Anderung der entsprechenden Entwiirfe oder eine detailliertere Ausarbeitung einzelner
Aspekte zu verlangen. Auch wird sie die Mdoglichkeit haben, der Kommission zu
empfehlen, den Kodizes Rechtsverbindlichkeit zu verleihen, wenn sich eine freiwillige
Umsetzung durch die Ubertragungs-/Fernleitungsnetzbetreiber als unzureichend oder in
bestimmten Fragen als nicht angemessen erweist. Die Agentur kann der Kommission
auBerdem eine Anderung des vom Ubertragungs-/Fernleitungsnetzbetreiber vorgelegten
Entwurfs oder die Festlegung zusitzlicher Vorschriften empfehlen. In der Praxis wird dies

3 KOM(2005) 59.
4 ABL C[...]vom[...],S. [...].
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in Form eines konstruktiven und kontinuierlichen Dialogs zwischen der Agentur, den
Ubertragungs-/Fernleitungsnetzbetreibern  und der Kommission ablaufen. Die
Einbeziehung der Agentur wird von entscheidender Bedeutung fiir die Gewéhrleistung
einer  effizienten und  transparenten  Zusammenarbeit der  Ubertragungs-
/Fernleitungsnetzbetreiber zum Nutzen des Binnenmarktes sein.

— Befugnis fiir FEinzelfallentscheidungen. In Bezug auf die Regelung spezifischer
grenziiberschreitender Angelegenheiten soll die Agentur individuelle
Entscheidungsbefugnisse bei Ausnahmeantrigen’ fiir Infrastrukturvermdgen von
europdischem Interesse erhalten sowie die Entscheidungsbefugnis fiir das
Regulierungssystem, das fiir Infrastrukturen mit Ausdehnung {iber ein Gebiet von mehr als
einem Mitgliedstaat gelten soll. AuBerdem konnte die Agentur im Wege eines
Komitologieverfahrens spezifische Entscheidungen in technischen Einzelfragen treffen,
wenn ihr aufgrund besonderer im Rahmen der Gas- und der Stromrichtlinie erlassener
Leitlinien entsprechende Befugnisse verliechen wurden.

— Allgemeine Beratungsfunktion. Die Agentur wiirde generell eine beratende Funktion
gegeniliber der Kommission in Marktregulierungsfragen ausiiben und konnte nicht
verbindliche Leitlinien festlegen, um bewidhrte Praktiken unter den nationalen
Regulierungsbehorden bekannt zu machen. Auf Einzelfallbasis hitte sie des Weiteren die
Befugnis, im Lichte der Durchfiihrungsmafnahmen, die die Kommission in Anwendung
des geltenden Gemeinschaftsrechts im Elektrizitéits- und im Erdgas-Sektor ergreift, die von
nationalen Regulierungsbehorden getroffenen Entscheidungen mit unmittelbaren Folgen
fir den Binnenmarkt zu {tberpriifen und der Kommission eine Stellungnahme zu
unterbreiten.

Auch wenn ihre Befugnisse nicht auf normative Entscheidungen (wie die formelle Annahme
verbindlicher Leitlinien) ausgeweitet werden konnen, wird die neue Agentur insgesamt eine
entscheidende Rolle bei der Weiterentwicklung und Anwendung der Vorschriften fiir den
europdischen Gas- und Strommarkt spielen.

3.3. Verwaltung der vorgeschlagenen Agentur fiir die Zusammenarbeit der
Energieregulierungsbehorden

Der institutionelle Rahmen und die Verwaltung der Agentur fiir die Zusammenarbeit der
Energieregulierungsbehdrden basieren grundsitzlich auf den fiir die gemeinschaftlichen
Regulierungsagenturen geltenden Standardvorschriften- und verfahren.

Zu beriicksichtigen ist jedoch die erforderliche Unabhéngigkeit der Regulierungsfunktionen.
Daher wird vorgeschlagen, neben dem fiir sdmtliche administrativen und budgetiren
Angelegenheiten verantwortlichen Verwaltungsrat einen Regulierungsrat einzurichten, der fiir
samtliche Regulierungsfragen und -entscheidungen zustindig ist. Der Direktor, der vom
Verwaltungsrat nach Konsultation des Regulierungsrates ernannt wird, wird aus einer von der
Kommission beschlossenen Vorauswahlliste ausgewihlt. Der Direktor vertritt die Agentur
und fiihrt die laufenden Geschifte. Dariiber hinaus ist in der Struktur der Agentur ein
Beschwerdeausschuss vorgesehen, bei dem Einspruch gegen von der Agentur getroffene
Entscheidungen erhoben werden kann.

> Im Sinne von Artikel 22 der Richtlinie 2003/55/EG und Artikel 7 der Verordnung (EG) Nr. 1228/2003.
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34. Finanzielle Aspekte

Angesichts ihrer Aufgaben sollte die Agentur eine begrenzte Personalausstattung von 40 bis
50 Mitarbeitern erhalten. Diese Bewertung basiert auf einer detaillierten Analyse des
Personalbedarfs der nationalen Regulierungsbehdrden sowie einer sorgfiltigen Analyse des
Mindest-Personalbedarfs fiir die Wahrnehmung der vorgeschlagenen Aufgaben, vor allem
unter Beriicksichtigung der Mdglichkeit, dass durch Biindelung der Ressourcen bei den
nationalen Regulierungsbehorden zur Unterstiitzung der Agentur Synergien erzielt werden
konnen. Die vorgeschlagene Personalausstattung entspricht den Bediirfnissen der nationalen
Regulierungsbehdrden®. Wie bereits dargelegt wurde, wire der Personalbedarf wesentlich
grofler, wenn die Kommission die Aufgaben der Agentur selbst iibernehmen wiirde.

Die jdhrlichen Gesamtkosten der Agentur werden mit ca. 6-7 Mio. € veranschlagt, davon
entfallen 5 Mio. € auf die Personalausgaben (ausgehend von den durchschnittlichen jahrlichen
Kosten eines Bediensteten der Europidischen Kommission, also 0,117 Mio. €, wobei
Ausgaben im Zusammenhang mit der Nutzung von Gebduden und diesbeziigliche
Verwaltungsausgaben eingeschlossen sind), 1 Mio. € auf die Betriebskosten (Sitzungen,
Studien, Ubersetzungen, Verdffentlichungen und Offentlichkeitsarbeit), die iibrigen Kosten
sind Kapitalausgaben (Anschaffung beweglicher Giiter und damit verbundene Ausgaben) und
Dienstreisekosten.

Die jadhrlichen Kosten der Agentur werden durch Gemeinschaftszuschiisse gedeckt. Die
Agentur wird begrenzte Einnahmen aus Gebiihren erzielen, die von Dritten zu entrichten sind,
wenn die Agentur mit der Fassung bestimmter Entscheidungen beauftragt wird.

3.5. Rolle der Kommission

Im Prinzip ist auf dreierlei Weise gewihrleistet, dass die Rolle der Kommission als Hiiterin
des EG-Vertrags unangetastet bleibt.

Erstens: wenn die Agentur eine Entscheidung trifft, wire diese nur fiir einen bestimmten
technischen Kontext verbindlich, der in der Verordnung und in den Richtlinien festgelegt ist
oder sich auf Einzelfallbasis aus verbindlichen Leitlinien ergibt. Die Agentur hat keinen
politischen Handlungsspielraum auB3erhalb dieses Rahmens.

Zweitens: wenn der effiziente Wettbewerb und das reibungslose Funktionieren des Marktes
durch die Zusammenarbeit der Ubertragungs- und Fernleitungsnetzbetreiber oder
Entscheidungen der nationalen Regulierungsbehorden gefihrdet ist, muss die Kommission
von der Agentur umgehend unterrichtet werden und kann dann geeignete GegenmafB3nahmen
ergreifen. Die Kommission kann auch in Eigeninitiative tdtig werden.

Drittens: grundsédtzliche Entscheidungen konnen nur von der Kommission getroffen werden.
In solchen Féllen hat die Agentur nur eine vorbereitende und beratende Rolle. Der Juristische
Dienst der Kommission hat den Wortlaut unter diesem Aspekt sorgfiltig gepriift, um
sicherzustellen, dass der Agentur keine Befugnisse filir grundsitzliche Entscheidungen
zufallen.

AuBerdem hat die Kommission die Moglichkeit, im Wege verbindlicher Leitlinien die Rolle
der Agentur genauer bestimmen und festlegen.

Der Begriindung ist im Anhang ein Organigramm beigefiigt.
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4. EFFIZIENTE ~ZUSAMMENARBEIT ZWISCHEN DEN UBERTRAGUNGS- UND
FERNLEITUNGSNETZBETREIBERN

4.1. Eine intensive Zusammenarbeit zwischen Ubertragungs-
/Fernleitungsnetzbetreibern ist fiir eine Integration der Elektrizitiats- und
Gasmiirkte unverzichtbar

Eine Marktintegration verlangt auch eine effektive Zusammenarbeit zwischen den
Ubertragungs- und  Fernleitungsnetzbetreibern ~ sowie  einen  klaren,  stabilen
Regulierungsrahmen mit entsprechender Koordinierung. Die Vorschriften fiir den Netzzugang
und fiir den Betrieb miissen miteinander vereinbar sein, und es muss ein effektiver
Informationsaustausch zwischen Ubertragungs- und Fernleitungsnetzbetreibern sowie eine
gute Koordinierung neuer Investitionen stattfinden, um die Verbindungskapazititen zu
verbessern. Die Ubertragungs- und Fernleitungsnetzbetreiber des Strom- und des Gassektors
arbeiten bereits freiwillig in Verbidnden wie ETSO (Europdisches Netz der
Ubertragungsnetzbetreiber) und GTE (Europidisches Netz der Fernleitungsnetzbetreiber)
zusammen. Sie kooperieren in betrieblichen Fragen auf regionaler Ebene und beteiligen sich
an der Arbeit technischer Gremien wie UCTE (Union fiir die Koordinierung des Transportes
elektrischer Energie) und EASEE-Gas (Européische Gesellschaft zur
Vereinfachung/Harmonisierung des Gashandels). Diese auf mehreren Ebenen ansetzenden
Kooperationsinitiativen leisten einen wichtigen Beitrag zur Entwicklung des Binnenmarktes
und zur Erhéhung der Effizienz und Sicherheit der Netze.

Diese freiwillige Zusammenarbeit stoBt jedoch bei Storungen im Stromnetz oder
Netzausfillen an ihre Grenzen, weil der Netzbetrieb nicht ausreichend koordiniert ist oder
Verbindungen in den Strom- und Gasnetzen fehlen, oder weil es nicht gelingt, gemeinsame
technische Standards vorzuschlagen oder zu verabschieden. Daher sollten die Ubertragungs-
und Fernleitungsnetzbetreiber aufgefordert werden, ihre Zusammenarbeit in einigen
Schliisselbereichen zu stirken, vor allem in den folgenden Hauptpunkten:

— Ausarbeitung von Marktkodizes und technischen Kodizes. Die Integration der Strom- und
Gasmarkte erfordert Kohédrenz bei technischen Kodizes und Marktkodizes. Bisher gibt es
diese Kodizes auf nationaler Ebene oder durch Empfehlungen von Gremien wie UCTE
oder EASEE-Gas. In dieser Situation stellt sich ein dreifaches Problem: erstens decken die
bestehenden Vorschriften nicht alle Bereiche ab, in denen eine Harmonisierung fiir das
Funktionieren eines integrierten Marktes erforderlich ist, zweitens sind die nationalen
Kodizes oft nicht miteinander vereinbar und drittens sind sie oft nicht rechtsverbindlich
oder durchsetzbar. Beispiele dafiir sind das UCTE-Betriebshandbuch fiir die Sicherheit und
Zuverldssigkeit von Stromiibertragungsnetzen und die EASEE-Gas-Empfehlungen zu
Gasqualitéten.

— In dem Vorschlag bleibt der freiwillige Prozess bei den Ubertragungs- und
Fernleitungsnetzbetreibern als pragmatischer Ansatz fiir die Entwicklung detaillierter
technischer Kodizes und Marktkodizes erhalten. Diese Kodizes sind oft technisch hoch
kompliziert und ihre Anderung verlangt ein effizientes Verfahren. Teil des Vorschlags ist
auch eine starke Regulierungsaufsicht in Bezug auf den Inhalt und die Uberwachung der
Einhaltung und Durchsetzung dieser  Vorschriften durch die nationalen
Regulierungsbehorden, die Agentur und/oder die Kommission, je nach Sachlage. Sind die
Ubertragungs- und Fernleitungsnetzbetreiber nicht in der Lage, sich auf die erforderlichen
technischen Kodizes und Marktkodizes zu einigen oder sie anzuwenden, konnen diese
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Regeln im Wege des Komitologieverfahrens auf Vorschlag der Kommission
vorgeschlagen und verabschiedet werden.

— Insgesamt werden im vorliegenden Vorschlag elf Hauptbereiche fiir eine Kooperation
festgelegt. Die jihrlichen Arbeitsprogramme der Europidischen Netze der Ubertragungs-
bzw. Fernleitungsnetzbetreiber (vgl. Abschnitt 1.2), deren Ausarbeitung in Abstimmung
mit allen Interessengruppen und der neuen Agentur fiir die Zusammenarbeit der
Energieregulierungsbehorden (vgl. Abschnitt 3) erfolgt, werden Priorititen enthalten und
detaillierter Aufschluss dariiber geben, welche technischen Kodizes und Marktkodizes
bendtigt werden. Gegenstand der Zusammenarbeit zwischen Ubertragungs- und
Fernleitungsnetzbetreibern sollte auch die Uberwachung der Anwendung der technischen
Kodizes und der Marktkodizes sein.

— Forschungs- und Innovationstdtigkeiten von gemeinsamem Interesse. Die Zusammenarbeit
zwischen Ubertragungs- und Fernleitungsnetzbetreibern sollte einen Rahmen schaffen fiir
die Festlegung, Finanzierung und Verwaltung von Forschungs- und Innovationstétigkeiten,
die notwendig sind, um die solide technische Entwicklung und Weiterentwicklung der
europdischen Strom- und Gasnetze voranzutreiben, insbesondere mit Blick auf die
Verbesserung von Versorgungssicherheit und Energieeffizienz und die Forderung der
Etablierung kohlenstoffarmer Technologien.

— Koordinierung des Netzbetriebs. Die Zusammenarbeit zwischen den Ubertragungs- und
Fernleitungsnetzbetreibern beinhaltet den gemeinsamen Betrieb der Netze im Einklang mit
vereinbarten Marktkodizes und technischen Kodizes. Sie betrifft auch den Austausch von
Informationen iiber den Netzbetrieb und die koordinierte Verdffentlichung von
Informationen iiber den Netzzugang, z.B. iiber eine gemeinsame Transparenzplattform.

— Investitionsplanung. Um eine flir die Befriedigung der Nachfrage ausreichende
Ubertragungs-/Fernleitungskapazitit bereitstellen zu koénnen und die Integration der
nationalen Mirkte zu erleichtern, miissen sich die Netzbetreiber auf eine koordinierte
Langzeitplanung fiir die Netzentwicklung stiitzen kdnnen, damit Netzinvestitionen geplant
und die Entwicklungen im Bereich der Ubertragungs-/Fernleitungskapazititen beobachtet
werden kdnnen. Es ist vorgesehen, dass die Europiischen Netze der Ubertragungs- bzw.
der Fernleitungsnetzbetreiber Netzentwicklungspldne vorlegen, bei denen auch die
integrierte Netzmodellierung, die Entwicklung von Szenarien und Bewertungen der
Robustheit und Realisierbarkeit des integrierten Systems einbezogen werden. Diese
Entwicklungspline sollten ausreichend zukunftsorientiert sein (mit einem Zeithorizont von
mindestens zehn Jahren), damit Investitionsliicken, insbesondere bei den
grenziiberschreitenden Kapazititen, frithzeitig erkannt werden konnen.

Vor allem bei den beiden letztgenannten Aufgaben spielen regionale Initiativen eine positive
Rolle fiir die Marktintegration. Die  Zusammenarbeit der  Ubertragungs-
/Fernleitungsnetzbetreiber auf europdischer Ebene sollte in der Tat auf regionaler Ebene
ergianzt werden, damit in der Praxis echte Fortschritte erzielt und insbesondere ein optimales
Netzmanagement’ sowie eine adiquate Planung und Realisierung der Investitionen
gewdhrleistet werden konnen. Der Regulierungsrahmen sollte regionale Initiativen zwischen
Ubertragungs-/Fernleitungsnetzbetreibern ~ und ~ Regulierungsbehdrden  begiinstigen,

Zum Beispiel liegt es fiir den Elektrizitdtsbereich auf der Hand, dass die Festlegung der technischen
Kodizes in bestimmten Fragen fiir jeden Synchronbereich erfolgen muss.
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koordinieren und weiterentwickeln, wie es bereits bei den Regionalinitiativen der ERGEG
und Initiativen z.B. des Pentalateralen Energieforums in Nordwesteuropa der Fall ist und auch
von bedeutenden Interessengruppen wie Eurelectric empfohlen wird.

4.2. Ein optimierter Kooperationsmechanismus

Die Kooperationsstrukturen der Ubertragungs-/Fernleitungsnetzbetreiber miissen auf
europdischer Ebene volle Anerkennung genieflen, damit sie {iber die notwendige Legitimitit
fiir die Erfiillung der oben genannten Aufgaben verfligen. Zu diesem Zweck wird die
Kommission die Europdischen Netze der Ubertragungs-/Fernleitungsnetzbetreiber benennen,
denen diese Aufgaben iibertragen werden.

Als Unternehmen miissen Ubertragungs-/Fernleitungsnetzbetreiber in Bezug auf ihre
Zusammenarbeit Transparenz gewéhrleisten. Sie konnen auf bestehenden Strukturen wie dem
GTE und dem ETSO aufbauen. Die Aufgaben und Zustindigkeiten der Ubertragungs-
/Fernleitungsnetzbetreiber werden jedoch eine zentrale und stindige Kooperationsstruktur im
Hinblick auf die Organisation und praktische Instrumente flir Netzplanung und -betrieb
erfordern.

Die Agentur fiir die Zusammenarbeit der Energieregulierungsbehdrden wird beobachten, wie
das Europiische Netz der Ubertragungs- bzw. der Fernleitungsnetzbetreiber die ihm
ibertragenen Aufgaben ausfiihrt.

Die Einbeziehung und Konsultation von Interessengruppen, z.B. Erzeugern, Versorgern,
Kunden und Verteilernetzbetreibern, soll von den Ubertragungs-/Fernleitungsnetzbetreibern
ab Beginn ihrer Arbeiten an einem spezifischen Projekt als Standardverfahren entwickelt
werden. In diesem Sinne sollen die Interessengruppen zu allen Entwiirfen von Marktkodizes
und technischen Kodizes angehort werden, die von den  Ubertragungs-
/Fernleitungsnetzbetreibern ausgearbeitet werden, sie werden ferner die Moglichkeit erhalten,
zum Jahresarbeitsprogramm der Ubertragungs-/Fernleitungsnetzbetreiber Stellung zu nehmen.
Die Agentur wird dariiber wachen, dass die Konsultationen ordnungsgemil3 durchgefiihrt
werden.

s. VERBESSERUNG DES FUNKTIONIERENS DES MARKTES

Weitere Ziele des vorliegenden Vorschlags sind die Verbesserung des Rechtsrahmens fiir die
Erleichterung des Zugangs Dritter zu Infrastrukturen von zentraler Bedeutung, die Steigerung
von Markttransparenz und Marktintegration sowie die Verbesserung des Zugangs fiir
Endkunden.

5.1. Ausnahmeregelung

Die derzeitigen Rechtsvorschriften sehen die Moglichkeit vor, wihrend eines bestimmten
Zeitraums grofle neue Infrastrukturvorhaben von den Bestimmungen fiir einen geregelten
Netzzugang Dritter auszunehmen. Eine Reihe von Infrastrukturen wurden errichtet oder
befinden sich im Bau (darunter Gas- und Elektrizititsverbindungen sowie LNG-
Einrichtungen), bei denen von dieser Mdglichkeit Gebrauch gemacht wurde. Dadurch
konnten Projekte vorangetrieben werden, die fiir Versorgungssicherheit und Wettbewerb von
hohem Nutzen sind. Gleichzeitig legt die bisherige Erfahrung nahe, dass Projektentwickler,
Regulierungsbehorden und Kommission von einer Straffung der Verfahren zur Beantragung
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und Gewidhrung von Ausnahmen wie auch von einer Prédzisierung bestimmter Bedingungen
profitieren wiirden. Die Kommission schldgt daher vor, Leitlinien zur Anwendung der
Ausnahmebedingungen fiir Antragsteller und Regulierungsbehérden zu formulieren. Damit
die unter Ausnahmen fallenden Infrastrukturen dennoch vom Markt optimal genutzt werden
konnen, wird vorgeschlagen, die bisher auf FEinzelfallbasis angewendeten
Mindestanforderungen fiir =~ Kapazititszuweisungen und Bestimmungen fiir das
Engpassmanagement bei den neuen Infrastrukturen allgemein anzuwenden.

5.2. Transparenz

Der Elektrizitdts- und Erdgasbinnenmarkt ist durch einen Mangel an Liquiditit und
Transparenz gekennzeichnet, der eine effiziente Ressourcenzuweisung behindert, die
Risikoabsicherung erschwert und neuen Marktteilnehmern den Zugang versperrt. Das
Vertrauen in den Markt und seine Liquiditdt sowie die Zahl der Marktteilnehmer miissen
gesteigert werden, indem mehr Informationen fiir den Markt verfiigbar gemacht werden.

Schwerpunkt der derzeitigen Transparenzanforderungen ist die Verdffentlichung der
Netzkapazititen, damit die Markteilnehmer sich ein Bild davon machen koénnen, ob
Kapazititen verfiigbar sind und ob sidmtliche verfiigbaren Kapazititen auf dem Markt
angeboten werden. Die Marktteilnehmer miissen jedoch auch iiber den gleichen Zugang zu
Informationen iiber Anderungen der GroBhandelspreise verfiigen.

Derzeit haben etablierte Marktteilnehmer, die fiir den grof3ten Teil der Gas- und Stromfliisse
verantwortlich und Eigentiimer des grofSten Teils der Vermdgenswerte am Markt sind, einen
breiteren und besseren Zugang zu Informationen als neue Marktteilnehmer. Im
Elektrizititsbereich bestehen Auflagen in Form von Leitlinien im Zusammenhang mit der
Verordnung, die Transparenzanforderungen zur Elektrizititserzeugung enthalten, diese sind
jedoch unzureichend - fiir den Gassektor fehlen derartige Anforderungen noch vollig. Daher
wird vorgeschlagen, die Transparenzanforderungen auf Lagerbestinde, Prognosen zu
Angebot und Nachfrage, Kosten des Netzausgleichs und Handel auszuweiten.

Die korrekte und vollstindige Anwendung dieser Anforderungen muss von den nationalen
Regulierungsbehorden kontrolliert und iiberwacht werden. Somit gilt es, deren Befugnisse
entsprechend zu starken.

Zur Transparenzproblematik im Zusammenhang mit Derivaten und Finanzinstrumenten, fiir
die diese Vorschlige keine zusidtzlichen Auflagen fiir die betreffenden Unternchmen
vorsehen, wird die Kommission eine detaillierte Priifung durchfithren und bis Mitte 2008 ihre
Schlussfolgerungen  vorlegen. Die  Agentur fiir die  Zusammenarbeit  der
Energieregulierungsbehorden und der Ausschuss der Européischen
Wertpapierregulierungsbehdrden werden zur Zusammenarbeit aufgefordert, um weitere
Untersuchungen durchzufiihren und Empfehlungen zu der Frage abzugeben, ob fiir
Transaktionen mit Gas- und Stromversorgungsvertrigen und Gas- und Stromderivaten vor-
und/oder nachgeschaltete Transparenzanforderungen gelten sollten.

5.3. Zugang zu Speicheranlagen

Laut der bestehenden Richtlinie iiber den Erdgasbinnenmarkt miissen die Betreiber von
Speicheranlagen in Féllen, wo die Speicher eine wesentliche Einrichtung fiir die Versorgung
der Kunden darstellen, Dritten Zugang gewdhren. Die Mitgliedstaaten konnen den Zugang zu
diesen Speicheranlagen auf zweierlei Weise gewéhrleisten: entweder durch von der
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Regulierungsbehorde  festgelegte  Bedingungen oder durch  Verpflichtung  der
Speicheranlagenbetreiber, Zugangsbedingungen mit den Kunden auszuhandeln. Die Auflagen
der Richtlinie beschrinken sich auf Grundsitze und lassen den Mitgliedstaaten viel Freiheit
bei der Festlegung ihres Regulierungsrahmens. Diese Grundsédtze wurden inzwischen durch
das Madrider Forum mit Inhalt gefiillt, wo alle Interessengruppen sich auf freiwillige
Leitlinien fiir Speicheranlagenbetreiber betreffend eine gute Praxis beim Zugang Dritter
(GGPSSO) einigten. Die ERGEG kam jedoch zu dem Schluss, dass diese Leitlinien insgesamt
nicht sehr erfolgreich angewendet werden.

Um eine effektive Anwendung zu gewéhrleisten, schldgt die Kommission vier Maflnahmen
vor:

— die Grundsitze der Leitlinien sollten Rechtsverbindlichkeit erhalten, ferner sollte liber das
Komitologieverfahren eine genaue Anwendung der Leitlinien ermoglicht werden;

— es sollte eine rechtliche und funktionale Entflechtung der zu Versorgungsunternehmen
gehorenden Speicheranlagenbetreiber erfolgen;

— die nationalen Regulierungsbehorden sollten stirkere Befugnisse hinsichtlich der Aufsicht
iber den Zugang zu Speicheranlagen erhalten;

— bei den fiir Speicheranlagen geltenden Regulierungsvorschriften sollte Klarheit
gewihrleistet werden.

Um die Leitlinien rechtsverbindlich zu machen, wird in den Bestimmungen der Verordnung
nun festgelegt, auf welche Weise der Netzzugang Dritter ermoglicht werden muss und wie
Kapazititszuweisung und Engpassmanagement erfolgen sollten. Ferner werden die
Transparenzanforderungen definiert und MaBnahmen vorgeschlagen, die die Entwicklung
eines Sekunddrmarkts im Bereich der Speicherkapazititen ermoglichen sollen. Diese Regeln
sollten gewdhrleisten, dass alle fiir Dritte zugénglichen Speicherkapazititen auf dem Markt
angeboten werden, und zwar auf nichtdiskriminierende und transparente Weise, und dass
einem Horten von Kapazititen konsequent entgegengewirkt wird. Diese Vorschriften sollen
auch die Einheitlichkeit mit den vorgeschlagenen Mindestanforderungen fiir die Ausnahme
von Infrastrukturen gewéhrleisten.

Durch die Auferlegung einer rechtlichen wund funktionalen Entflechtung der
Speicheranlagenbetreiber wird der effektive Zugang zu den Speicheranlagen deutlich
verbessert. Der Umstand, dass Versorger derzeit ihre Konkurrenten ansprechen miissen, wenn
sie Speicherkapazititen bendtigen, stirkt das Vertrauen in den Markt nicht und ist eine hohe
Barriere fiir neue Marktteilnehmer. Die Entflechtung der Speicheranlagenbetreiber wird hier
Abhilfe schaffen und es Wettbewerbern und Regulierungsbehdrden gleichermallen
ermOglichen, sich davon zu iliberzeugen, dass alle verfiigbaren Speicherkapazititen auf dem
Markt angeboten werden.

Die Kommission schldgt vor, Unklarheiten hinsichtlich des am Markt angebotenen Anteils
der Speicherkapazititen durch die Auflage zu beseitigen, dass alle Mitgliedstaaten Kriterien
fiir den Zugang Dritter zu Speicherkapazititen festlegen und verdffentlichen miissen. Die
Regulierungsbehdrden hétten dann dariiber zu wachen, dass diese Kriterien korrekt auf alle
Speicheranlagen angewandt werden.
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5.4. Zugang zu LNG-Terminals

LNG kommt in der Gasversorgung der Europdischen Union eine immer wichtigere Rolle zu,
und es sind betrachtliche Investitionen in LNG-Terminals geplant oder bereits erfolgt. Daher
bedarf es transparenter Regeln fiir den Zugang zu LNG-Terminals. Nachdem die
Regulierungsbehorden den Bedarf festgestellt hatten, arbeitete die ERGEG Leitlinien aus, um
zu einem gemeinsamen Konzept fiir den Zugang Dritter zu LNG-Anlagen zu gelangen.

Zwar wurde beim Bau vieler LNG-Terminals von der Moglichkeit Gebrauch gemacht, sie
vom Zugang Dritter und von regulatorischen Maflnahmen nach Artikel 22 der Richtlinie
auszunehmen, aber es gibt auch eine ganze Reihe LNG-Terminals, bei denen die Vorschriften
fiir den Zugang Dritter Anwendung finden. Da die derzeitige Richtlinie nur die allgemeine
Auflage enthélt, dass der Zugang reguliert sein muss, besteht ein gewisser Spielraum fiir
unterschiedliche Auslegungen in den einzelnen Mitgliedstaaten. AuBerdem wird eine
Ausnahme gemal3 Artikel 22 immer nur voriibergehend gewihrt. Sobald der Zeitraum, fiir den
die Ausnahme gilt, verstrichen ist, unterliegen die LNG-Anlagen der Regulierung. Die
Kommission schldgt daher vor, die Regeln fiir den Zugang Dritter zu LNG-Anlagen klarer zu
definieren. Um die Leitlinien rechtsverbindlich zu machen, wird in der Verordnung nun auch
festgelegt, auf welche Weise die Betreiber von LNG-Kopfstationen den Zugang Dritter
ermoglichen, Kapazititszuweisungen vornehmen und das Engpassmanagement gestalten
sollten. Ferner werden die Transparenzanforderungen festgelegt und Malnahmen
vorgeschlagen, die die Entwicklung eines Sekundirmarktes im Bereich der Terminal-
Kapazitidten ermoglichen sollen. Diese Vorschriften sollen auch die Einheitlichkeit mit den
vorgeschlagenen Mindestanforderungen fiir die Ausnahme von Infrastrukturen gewéhrleisten.

5.5. Langfristige Liefervereinbarungen

Nachgelagerte bilaterale Liefervereinbarungen ermdglichen es energieintensiven Industrien,
besser vorhersehbare Preise zu erhalten. Derartige Vereinbarungen bergen jedoch das Risiko
einer Abschottung der nachgelagerten Mérkte, indem die Kunden von einem Wechsel
abgehalten werden, was zu einer Einschrinkung des Wettbewerbs fiihrt. Um die
Marktunsicherheit zu verringern, wird die Kommission in den kommenden Monaten
geeignete Leitlinien zur Vereinbarkeit nachgelagerter bilateraler langfristiger Lieferverein-
barungen mit dem Wettbewerbsrecht der EG vorlegen.

5.6. Ein Rahmen fiir die schrittweise Schaffung eines europiischen
Endkundenmarktes

Weder beim Elektrizitits- noch beim Gasmarkt kann bisher von einem europdischen
Endkundenmarkt (Privathaushalte und kleine Unternehmen) die Rede sein, da die Kunden
selbst im Falle von Wahlmdglichkeiten noch immer verpflichtet sind, einen Versorger aus
dem gleichen Land zu wihlen. Die Schaffung eines echten europdischen Endkundenmarktes
ist das eigentliche Ziel fiir Elektrizitits- und Erdgasbinnenmarkt: sie ist unabdingbare
Voraussetzung fiir Wettbewerbsfahigkeit und optimale Effizienz. Die Liberalisierung des
Endkundenmarktes ist wichtig, damit der Wettbewerb wirklich allen Biirgern der EU zugute
kommt. Fande die Liberalisierung nur bei den GroBkunden statt, wiirden die europdischen
Privathaushalte letztendlich die Industrie subventionieren und die Investitionssignale fiir neue
Erzeugungs- und Versorgungskapazititen wiirden verfdlscht. Zwar sind seit dem 1. Juli 2007
alle Endkundenmarkte in der EU fiir den Wettbewerb geodffnet, in der Praxis bleiben jedoch
viele Kunden noch immer an ihre traditionellen Versorger gebunden, weil der erforderliche
Rechtsrahmen noch nicht geschaffen wurde. Ein europidischer Endkundenmarkt kann nur
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schrittweise aufgebaut werden. Um den Prozess voranzutreiben, erwigt die Kommission die
Einrichtung eines Endkundenforums — analog zum Florenzer und zum Madrider Forum und in
Ankniipfung an die in diesem Kontext gewonnenen positiven Erfahrungen. Schwerpunkt
eines solchen Forums wiren spezifische Fragen von Bedeutung fiir die Endkunden, und das
Forum sollte allen Interessengruppen als Plattform dienen, um die Schaffung eines EU-weiten
Endkundenmarktes zu unterstiitzen. Das Forum sollte auch Leitlinien zu dem
vorgeschlagenen Auftrag der Mitgliedstaaten und der Regulierungsbehdrden bereitstellen,
klare Vorschriften fiir den Wettbewerb im Endkundenmarkt mit Blick auf eine schrittweise
Harmonisierung der Marktvorschriften und die Entstehung grenziiberschreitender
Endkundenmaérkte zu entwickeln.

Gut funktionierende Endkundenmaérkte konnen auch eine sehr wichtige Rolle im Hinblick auf
das Ziel spielen, das Bewusstsein der Biirger fiir ihren privaten Energieverbrauch und die
Energiekosten zu steigern, da der Erfolg aller MaBnahmen zur Verringerung der CO,-
Emissionen und zur Verbesserung der Energieeffizienz auch von ihrer Akzeptanz durch den
Biirger abhingt. Ein Wettbewerb um die Versorgung der Privathaushalte wird zu einem
hoheren Energiebewusstsein der Biirger beitragen. Die derzeitige Praxis, nach der die
Verbraucher lediglich am Jahresende die Rechnung fiir ihren Verbrauch erhalten, kann ein
solches Bewusstsein nicht schaffen und gibt den Versorgern auch nicht die Mdglichkeit,
wettbewerbsfdahige Dienstleistungen zu entwickeln, die auf die spezifischen Bediirfnisse
unterschiedlicher Kunden zugeschnitten sind. Die Versorger miissen daher mehr
Informationen bereitstellen, damit die Kunden sich haufiger iiber ihren Energieverbrauch und
seine Kosten unterrichten kdnnen.

Es liegt auf der Hand, dass die Wahlfreiheit fiir die Kunden mit starken Garantien der
Verbraucherrechte einhergehen muss. Schutzbediirftige Kunden genieen aufgrund der
bestehenden Richtlinie bereits ein hohes Mall an Schutz, um ihren Zugang zu der fiir eine
normale Lebensfiihrung erforderlichen Energie zu gewéhrleisten. Die entsprechenden
MaBnahmen wurden jedoch in einigen Mitgliedstaaten nicht korrekt angewendet, und die
Kommission schldgt die Festlegung verbindlicher Leitlinien vor, um klare Verhiltnisse zu
schaffen. Gleichzeitig tritt die Kommission dafiir ein, die Rechte aller Verbraucher zu stérken,
unter anderem durch das Recht, jederzeit den Versorger zu wechseln und durch die
Verpflichtung der Energieunternehmen, die Rechnungsvorgiange innerhalb eines Monats nach
dem Wechsel des Verbrauchers abzuschlief3en.

Die Kommission gelangte auBBerdem zu dem Schluss, dass die derzeitigen Rechtsvorschriften
und Vorschriften fiir die funktionale Entflechtung fiir Verteilernetzbetreiber ausreichend sind.
Sie schlidgt daher keine Anwendung der in Abschnitt 4 erlduterten Vorschriften fiir die
eigentumsrechtliche Entflechtung auf die Verteilernetzbetreiber vor.

6. ZUSAMMENARBEIT FUR EINE BESSERE VERSORGUNGSSICHERHEIT

6.1. Uberwachung der Versorgungssicherheit durch die Ubertragungs-
/Fernleitungsnetzbetreiber

Es muss unbedingt sichergestellt sein, dass Elektrizitits- und Gasnetze auch im Falle von
Spitzenlasten der Nachfrage gewachsen sind. Bei der Elektrizititsversorgung ist das nur
moglich, wenn geniligend Erzeugungskapazititen vorhanden sind (Angemessenheit der
Erzeugungskapazititen) und das Netz in der Lage ist, die Energie vom Erzeuger zum
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Endverbraucher zu befordern (Angemessenheit der Netzkapazititen). Bei der Gasversorgung
miissen ausreichende Einfuhr- und Speicherkapazititen gegeben sein.

Aufgrund der Richtlinie 2005/89/EG miissen die nationalen Regulierungsbehorden unter
Einbeziehung der Ubertragungsnetzbetreiber der Kommission jihrlich iiber die Sicherheit der
Elektrizitdtsversorgung Bericht erstatten. Aufgrund der Richtlinie 2004/67/EG miissen die
Mitgliedstaaten {iber die Sicherheit der Gasversorgung und den Regulierungsrahmen fiir den
Ausbau von Infrastrukturinvestitionen Bericht erstatten. Die vorgeschlagenen Anderungen zu
den Verordnungen (EG) Nr. 1228/2003 und (EG) Nr. 1775/2005 enthalten die Auflage, dem
Europdischen Netz der Ubertragungsnetzbetreiber bzw. der Fernleitungsnetzbetreiber fiir
jeden Sommer und Winter sowie auf ldngere Sicht Prognosen zur Angemessenheit der
Systemkapazititen zu Ubermitteln. Eine europdische Perspektive ist notwendig, damit
Moglichkeiten der Aus- und Einfuhr von Elektrizitdt und Gas im Falle von Spitzenlasten
berticksichtigt werden konnen. Aufgrund der grenziiberschreitenden Strom- und Gasfliisse im
Binnenmarkt muss die Untersuchung auf européischer Ebene durchgefiihrt werden.

6.2. Zusammenarbeit der Mitgliedstaaten

Im EU-Recht bestehen zwei Rechtsinstrumente, die die Sicherheit der Gasversorgung
betreffen. Durch die Richtlinie 2003/55/EG wurden allgemeine
Uberwachungsverpflichtungen der Mitgliedstaaten eingefiihrt. Die Richtlinie 2004/67/EG
betrifft spezifische Mallnahmen zur Gewéhrleistung der Gasversorgungssicherheit. Durch die
letztgenannte Richtlinie wurde die Koordinierungsgruppe fiir Gas eingesetzt und ein
,Gemeinschaftsmechanismus* fiir den Fall einer Versorgungsunterbrechung festgelegt.

In diesen Rechtsinstrumenten ist auch eine Koordinierungsplattform vorgesehen. Es werden
weder quantitative Ziele beziiglich der Versorgungssicherheit noch Verpflichtungen beziiglich
der Gasvorrdte definiert. Die Richtlinien geben auch keinen Rahmen fiir die regionale
Zusammenarbeit bei schweren Versorgungsunterbrechungen vor.

Die Richtlinie 2004/67/EG wurde erst vor kurzem von den Mitgliedstaaten umgesetzt. Gemal
Artikel 10 der Richtlinie hat die Kommission bis zum 19. Mai 2008 iiber die Umsetzung der
Richtlinie, vor allem iiber die Wirksamkeit der eingefiihrten Instrumente, Bericht zu erstatten
und kann weitere Vorschlige zur Gewdhrleistung der Versorgungssicherheit vorlegen.
Insbesondere wird in dem Bericht auf MaBnahmen einzugehen sein, die die
Versorgungssicherheit in Bezug auf die Gasvorréte betreffen.

Daher ist in den hier vorgelegten Vorschligen zuniichst keine Anderung der Richtlinie
2004/67/EG vorgesehen. Es werden lediglich zwei Aspekte aufgegriffen:

— Hohere Transparenzanforderungen auf Ebene der Ergaslagerbestinde. Jeder
Speicheranlagenbetreiber wire verpflichtet, tdglich bekannt zu machen, welches
Arbeitsgasvolumen er in seinen Anlagen verfiigbar hat. Durch eine solche Verpflichtung
wiirde das gegenseitige Vertrauen im Hinblick auf eine regionale und bilaterale
Zusammenarbeit in Féllen schwerer Versorgungsunterbrechungen erheblich gestérkt.

— Solidaritit. Es wird vorgeschlagen, dass die Mitgliedstaaten zur Stirkung der regionalen
und bilateralen Solidaritdt zusammenarbeiten. Diese Zusammenarbeit sollte sich auch auf
Situationen erstrecken, in denen die Wahrscheinlichkeit schwerer Unterbrechungen der
Gasversorgung in einem Mitgliedstaat hoch ist. Beispiele fiir diese Koordinierung sind die
Abstimmung nationaler Mallnahmen fiir Notfille und die Erarbeitung praktischer
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Modalititen fiir die gegenseitige Unterstiitzung. Die Kommission wird bei Bedarf
Leitlinien fiir eine regionale Kooperation im Geiste der Solidaritédt herausgeben.
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2007/0197 (COD)
Vorschlag fiir eine
VERORDNUNG DES EUROPAISCHEN PARLAMENTS UND DES RATES

zur Griindung einer Agentur fiir die Zusammenarbeit der
Energieregulierungsbehorden

(Text mit Bedeutung fiir den EWR)

DAS EUROPAISCHE PARLAMENT UND DER RAT DER EUROPAISCHEN UNION,

gestiitzt auf den Vertrag zur Griindung der Europdischen Gemeinschaft, insbesondere auf

Artikel 95,

auf Vorschlag der Kommission®,

nach Stellungnahme des Europiischen Wirtschafts- und Sozialausschusses’,

nach Stellungnahme des Ausschusses der Regionen',

gemil dem Verfahren von Artikel 251 EG-Vertrag,

in Erwédgung nachstehender Griinde:

(M

2

In der Mitteilung der Kommission vom 10. Januar 2007 mit dem Titel ,,Eine
Energiepolitik fiir Europa'' wurde herausgestellt, wie wichtig die Vollendung des
Binnenmarktes in den Bereichen Elektrizitit und Erdgas ist. Als eine zentrale
MaBnahme zur Verwirklichung dieses Ziels wird die Verbesserung des
Regulierungsrahmens auf Gemeinschaftsebene gesehen.

Durch den Beschluss der Kommission 2003/796/EG'? wurde eine beratende
unabhingige Gruppe fiir Elektrizitdt und Erdgas, die ,,Gruppe der europiischen
Regulierungsbehorden fiir Elektrizitit und Erdgas® (ERGEG), eingesetzt mit dem Ziel,
die Konsultation, Koordination und Kooperation zwischen den nationalen
Regulierungsbehorden und zwischen diesen Behorden und der Kommission zu
erleichtern und auf diese Weise den Binnenmarkt in den Bereichen Elektrizitdt und
Erdgas zu konsolidieren. Die Gruppe setzt sich aus Vertretern der nationalen
Regulierungsbehorden zusammen, die gemdf der Richtlinie 2003/54/EG des
Europidischen Parlaments und des Rates vom 26. Juni 2003 {iiber gemeinsame
Vorschriften fiir den Elektrizititsbinnenmarkt und zur Aufhebung der Richtlinie

ABL C[...]vom[...],
ABI. L 296 vom 14.11.20

ABLC[...]vom[...], S. [...].
ABLC[...]vom[...] S. [...].
ABLC[...]vom[...] S. [...].
] LS. L.

200

3,S.34.
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3)

“

)

(6)

(7

()

96/92/EG" und gemih der Richtlinie 2003/55/EG des Europiischen Parlaments und
des Rates vom 26.Juni 2003 iiber gemeinsame Vorschriften fiir den
Erdgasbinnenmarkt und zur Aufhebung der Richtlinie 98/30/EG'* eingerichtet
wurden.

Seit ihrer Einsetzung hat die ERGEG mit ihrer Arbeit einen positiven Beitrag zur
Verwirklichung des Binnenmarktes in den Bereichen Elektrizitit und Erdgas geleistet.
Innerhalb des Sektors wird es jedoch weithin flir wiinschenswert erachtet und auch
von der ERGEG selbst vorgeschlagen, die freiwillige Zusammenarbeit zwischen den
nationalen Regulierungsbehdrden nun auf die Ebene einer Gemeinschaftsstruktur mit
klaren Kompetenzen und der Befugnis fiir Einzelfallentscheidungen in spezifischen
Féllen zu verlagern.

Im Friihjahr 2007 forderte der Européische Rat die Kommission auf, Mafnahmen zur
Einrichtung eines unabhidngigen Mechanismus flir die Zusammenarbeit zwischen den
nationalen Regulierungsbehdrden vorzuschlagen.

Auf der Grundlage einer Folgenabschitzung zum Ressourcenbedarf einer zentralen
Stelle gelangte man zu dem Schluss, dass eine unabhéngige zentrale Stelle gegeniiber
anderen Optionen langfristig eine Reihe von Vorteilen bietet. Deshalb sollte eine
Agentur fiir die Zusammenarbeit der Energieregulierungsbehorden — im Folgenden
,»die Agentur* — eingerichtet werden.

Die Agentur sollte dafiir Sorge tragen, dass die Regulierungsaufgaben, die gemil den
Richtlinien 2003/54/EG und 2003/55/EG auf einzelstaatlicher Ebene von den
nationalen Regulierungsbehdrden wahrgenommen werden, gut koordiniert und —
soweit erforderlich — auf Gemeinschaftsebene ergdnzt werden. Daher gilt es, die
Unabhéngigkeit der Agentur, ithre technischen Kapazititen und
Regulierungskapazititen sowie ihre Transparenz und Effizienz sicherzustellen.

Die Agentur sollte die Zusammenarbeit zwischen den Ubertragungs-
/Fernleitungsnetzbetreibern im Elektrizitits- und im Gassektor sowie die Ausfithrung
der Aufgaben des Europiischen Netzes der Ubertragungsnetzbetreiber sowie des
Europiischen Netzes der Fernleitungsnetzbetreiber iiberwachen. Die Beteiligung der
Agentur ist von entscheidender Bedeutung fiir die Gewihrleistung von Effizienz und
Transparenz bei der Zusammenarbeit der Ubertragungs-/Fernleitungsnetzbetreiber
zum Nutzen des Binnenmarktes.

Es ist sinnvoll, einen Rahmen fiir die Zusammenarbeit der nationalen
Regulierungsbehdrden zu schaffen. Dieser Rahmen sollte die einheitliche Anwendung
der Rechtsvorschriften zum Elektrizitits- und Erdgasbinnenmarkt in der ganzen
Gemeinschaft erleichtern. In Féllen, wo mehr als ein Mitgliedstaat betroffen ist, sollte
die Agentur die Befugnis erhalten, Einzelfallentscheidungen zu treffen. Diese
Befugnis sollte sich erstrecken auf die Regulierungsmechanismen fiir Infrastrukturen,
die mindestens zwei Mitgliedstaaten verbinden, auf Ausnahmen von den
Binnenmarktvorschriften fiir neue FElektrizitdts-Verbindungsleitungen sowie neue
Erdgasinfrastrukturen, die durch mehr als einen Mitgliedstaat fiihren.

ABIL. L 176 vom 15.7.2003, S. 37.
ABIL. L 176 vom 15.7.2003, S. 57.
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©)

(10)

(In

(12)

(13)

(14)

(15)

Da die Agentur einen Uberblick iiber die nationalen Regulierungsbehdrden hat, sollte
sie auch eine Beratungsfunktion gegeniiber der Kommission in Fragen der
Marktregulierung haben. Sie sollte ferner verpflichtet sein, die Kommission zu
unterrichten, wenn die Zusammenarbeit zwischen Ubertragungs-
/Fernleitungsnetzbetreibern nicht die gebotenen Ergebnisse liefert oder wenn eine
nationale Regulierungsbehorde eine Entscheidung im Widerspruch zu den Leitlinien
getroffen hat und sich weigert, der Stellungnahme der Agentur nachzukommen.

AuBerdem sollte die Agentur die Moglichkeit haben, nicht verbindliche Leitlinien
herauszugeben, um die Regulierungsbehdrden und Marktteilnehmer beim Austausch
bewihrter Verfahren zu unterstiitzen.

Die Struktur der Agentur sollte an die spezifischen Bediirfnisse der Regulierung im
Energiebereich angepasst sein. Insbesondere muss der spezifischen Rolle der
nationalen Regulierungsbehérden und ihrer Unabhédngigkeit in vollem Umfang
Rechnung getragen werden.

Der Verwaltungsrat sollte die notwendigen Befugnisse zur Feststellung des
Haushaltsplans, zur Kontrolle seiner Ausfilhrung, zur Erstellung der
Geschéftsordnung, zum Erlass von Finanzvorschriften und zur Ernennung des
Direktors erhalten.

Die Agentur sollte {iiber die erforderlichen Befugnisse verfiigen, um ihre
Regulierungsaufgaben unabhingig und effizient zu erfiillen. Die Unabhéngigkeit der
Regulierungsbehorden ist nicht nur zentrales Prinzip einer guten Verwaltungspraxis,
sondern auch grundlegende Voraussetzung fiir die Gewihrleistung des
Marktvertrauens. Entsprechend der auf nationaler Ebene geltenden Regelung sollte die
Agentur daher unabhéngig von Marktinteressen handeln und keine Weisungen von
Regierungen oder anderen oOffentlichen oder privaten Stellen anfordern oder
entgegennehmen.

In Bezug auf die Entscheidungsbefugnisse der Agentur sollten die Betroffenen im
Interesse eines reibungslosen Verfahrensablaufs ein Beschwerderecht bei einem
Beschwerdeausschuss erhalten, der Teil der Agentur sein sollte, jedoch unabhéngig
sowohl vom Verwaltungsorgan als auch vom Regulierungsorgan der Agentur.

Die Agentur sollte in erster Linie aus dem Gesamthaushalt der Europiischen
Gemeinschaften, aus Gebiihren und aus freiwilligen Beitrdgen finanziert werden.
Insbesondere sollten die derzeit von den Regulierungsbehorden fiir die
Zusammenarbeit auf europdischer Ebene bereitgestellten Ressourcen weiterhin fiir die
Agentur zur Verfiigung stehen. Das gemeinschaftliche Haushaltsverfahren sollte
insoweit gelten, als Zuschiisse aus dem Gesamthaushaltsplan der Europdischen
Gemeinschaften betroffen sind. Die Rechnungspriifung sollte gemia Artikel 91 der
Verordnung (EG, Euratom) Nr. 2343/2002 der Kommission vom 23. Dezember 2002
betreffend die Rahmenfinanzregelung fiir Einrichtungen gemiafl Artikel 185 der
Verordnung (EG, Euratom) Nr. 1605/2002 des Rates tiber die Haushaltsordnung fiir
den Gesamthaushaltsplan der Europiischen Gemeinschaften'> vom Rechungshof
iibernommen werden.

ABI. L 357 vom 31.12.2002, S. 72.
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(16)

(17)

(18)

(19)

Das Personal der Agentur sollte hohen fachlichen Anforderungen gentigen.
Insbesondere sollte die Agentur von der Kompetenz und Erfahrung der von den
nationalen Regulierungsbehorden, der Kommission und den Mitgliedstaaten
abgestellten Mitarbeiter profitieren. Fiir das Personal der Agentur sollten das Statut der
Beamten der Europdischen Gemeinschaften und die Beschéftigungsbedingungen fiir
die sonstigen Bediensteten der Europdischen Gemeinschaften sowie die von den
Gemeinschaftsorganen einvernehmlich erlassenen Regelungen fiir die Anwendung
dieser Regelungen gelten. Der Verwaltungsrat sollte im Einvernehmen mit der
Kommission die erforderlichen DurchfiihrungsmaBnahmen festlegen.

Die Agentur sollte die allgemeinen Regeln betreffend den Zugang der Offentlichkeit
zu Dokumenten im Besitz der Gemeinschaftsorgane anwenden. Der Verwaltungsrat
sollte die praktischen Maflnahmen zum Schutz geschéftlich sensibler Daten sowie
personenbezogener Daten festlegen.

Die Beteiligung von Drittlandern an den Arbeiten der Agentur sollte im Einklang mit
entsprechenden von der Gemeinschaft zu schlieBenden Vereinbarungen moglich sein.

Da das Ziel der vorgeschlagenen Mallnahme, nidmlich die Zusammenarbeit der
nationalen Regulierungsbehorden auf Gemeinschaftsebene, auf Ebene der
Mitgliedstaaten nicht ausreichend erreicht werden kann und daher besser auf
Gemeinschaftsebene zu erreichen ist, kann die Gemeinschaft im Einklang mit dem in
Artikel 5 EG-Vertrag niedergelegten Subsidiaritatsprinzip titig werden. Entsprechend
dem in demselben Artikel genannten VerhéltnisméBigkeitsprinzip geht diese
Verordnung nicht iiber das fiir die Erreichung dieser Ziele erforderliche MaB3 hinaus -

HABEN FOLGENDE VERORDNUNG ERLASSEN:

Artikel 1

Griindung der Agentur

Es wird eine Agentur fiir die Zusammenarbeit der Energieregulierungsbehdrden, im
Folgenden ,,die Agentur®, gegriindet zu dem Zweck, die von den in Artikel 22a der Richtlinie
2003/54/EG und in Artikel 24a der Richtlinie 2003/55/EG genannten Regulierungsbehdrden
auf nationaler Ebene wahrgenommenen Regulierungsaufgaben auf Gemeinschaftsebene zu
ergdnzen und — soweit erforderlich — die Maflnahmen dieser Behorden zu koordinieren.

Artikel 2
Rechtsstellung und Sitz
Die Agentur ist eine Gemeinschaftseinrichtung mit eigener Rechtspersonlichkeit.

Die Agentur verfiigt in allen Mitgliedstaaten liber Rechtsfdhigkeit im weitesten Sinn,
die juristischen Personen nach dem jeweiligen nationalen Recht zuerkannt werden
kann. Sie kann insbesondere bewegliches und unbewegliches Vermdgen erwerben
und verduBern und ist vor Gericht parteifahig.

Die Agentur wird von ihrem Direktor vertreten.
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4. Sitz der Agentur ist [Ort]. Bis die Raumlichkeiten der Agentur verfiigbar sind, wird
sie in den Rdumlichkeiten der Kommission untergebracht.
Artikel 3
Zusammensetzung
Die Agentur besteht aus

(a) einem Verwaltungsrat, dem die in Artikel 10 vorgesehenen Befugnisse
iibertragen sind;

(b) einem Regulierungsrat, dem die in Artikel 12 vorgesehenen Befugnisse
iibertragen sind;

(c) einem Direktor, dem die in Artikel 14 vorgesehenen Befugnisse iibertragen
sind;

(d) einem Beschwerdeausschuss, dem die in Artikel 16 vorgesehenen Befugnisse
iibertragen sind.
Artikel 4
Tdtigkeiten der Agentur
Die Agentur kann

(a) Stellungnahmen abgeben, die an die Ubertragungs-/Fernleitungsnetzbetreiber
gerichtet sind;

(b) Stellungnahmen abgeben, die an die Regulierungsbehorden gerichtet sind;

(c) Stellungnahmen und Empfehlungen abgeben, die an die Kommission gerichtet
sind;

(d) in den in den Artikeln7 und 8 genannten spezifischen Fillen
Einzelfallentscheidungen treffen.
Artikel 5
Allgemeine Aufgaben

Die Agentur kann auf Ersuchen der Kommission oder auf eigene Initiative Stellungnahmen zu
allen Fragen im Zusammenhang mit den Aufgaben, fiir die sie eingerichtet wurde, an die
Kommission richten.
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Artikel 6

Aufgaben im Zusammenhang mit der Zusammenarbeit zwischen den Ubertragungs-

/Fernleitungsnetzbetreibern

Die Agentur unterbreitet der Kommission eine Stellungnahme zum Entwurf der
Satzung, zur Liste der Mitglieder und zum Entwurf der Geschiftsordnung des
Europiischen Netzes der Ubertragungsnetzbetreiber gemif3 Artikel 2b Absatz 2 der
Verordnung (EG) Nr. 1228/2003 sowie zum Entwurf der Geschiftsordnung des
Europiischen Netzes der Fernleitungsnetzbetreiber gemdll Artikel 2b Absatz 2 der
Verordnung (EG) Nr. 1775/2005.

Die Agentur liberwacht die Ausfithrung der Aufgaben des Europdischen Netzes der
Ubertragungsnetzbetreiber gemiB Artikel 2d der Verordnung (EG) Nr. 1228/2003
und des Europidischen Netzes der Fernleitungsnetzbetreiber gemiB3 Artikel 2d der
Verordnung (EG) Nr. 1775/2005.

Gemadll Artikel 2d Absatz2 der Verordnung (EG) Nr. 1228/2003 und Artikel 2d
Absatz 2 der Verordnung (EG) Nr. 1775/2005 kann die Agentur dem Europdischen
Netz der Ubertragungsnetzbetreiber bzw. dem Europidischen Netz der
Fernleitungsnetzbetreiber eine Stellungnahme zu den technischen Kodizes oder
Marktkodizes, zum Entwurf des Jahresarbeitsprogramms und zum Entwurf des
Zehnjahresinvestitionsplans unterbreiten.

Die Agentur richtet eine ordnungsgemifl begriindete Stellungnahme an die
Kommission, wenn sie der Auffassung ist, dass der Entwurf des
Jahresarbeitsprogramms oder der Entwurf des Zehnjahresinvestitionsplan, die ihr
gemil den Artikeln 2d Absatz 2 der Verordnung (EG) Nr. 1228/2003 und Artikel 2d
Absatz 2 der Verordnung (EG) Nr. 1775/2005 vorgelegt werden, keine ausreichende
Gewihr flr Nichtdiskriminierung, einen effektiven Wettbewerb und ein effizientes
Funktionieren des Marktes bieten.

Die Agentur richtet gemif Artikel 2e Absatz 2 Verordnung (EG) Nr. 1228/2003 und
Artikel 2e Absatz 2 der der Verordnung (EG) Nr. 1775/2005 eine ordnungsgeméif
begriindete Stellungnahme an die Kommission, wenn sie der Auffassung ist, dass ein
technischer Kodex oder ein Marktkodex keine ausreichende Gewéhr fiir
Nichtdiskriminierung, einen wirksamen Wettbewerb und ein effizientes
Funktionieren des Marktes bietet, dass ein technischer Kodex oder ein Marktkodex
nicht innerhalb einer angemessenen Zeitspanne vereinbart wurde oder dass die
Ubertragungs-/Fernleitungsnetzbetreiber einen technischen Kodex oder einen
Marktkodex nicht umgesetzt haben.

Die Agentur iiberwacht die regionale Zusammenarbeit der

Ubertragungs-/Fernleitungsnetzbetreiber gemiB Artikel 2h der Verordnung (EG)
Nr. 1228/2003 und Artikel 2h der Verordnung (EG) Nr. 1775/2005.
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Artikel 7
Aufgaben im Zusammenhang mit den nationalen Regulierungsbehérden

Die Agentur trifft Einzelfallentscheidungen in technischen Fragen, soweit dies in den
Leitlinien vorgesehen ist, die gemédl der Richtlinie 2003/54/EG, der Richtlinie
2003/55/EG, der Verordnung (EG) Nr. 1228/2003 oder der Verordnung (EG)
Nr. 1775/2005 festgelegt wurden.

Die Agentur kann nach Mallgabe ihres Arbeitsprogramms oder auf Wunsch der
Kommission nicht verbindliche Leitlinien festlegen, um Regulierungsbehérden und
Marktteilnehmer beim Austausch bewéhrter Verfahren zu unterstiitzen.

Die Agentur fordert die Zusammenarbeit zwischen den nationalen
Regulierungsbehorden und zwischen den Regulierungsbehdrden auf regionaler
Ebene. Ist die Agentur der Auffassung, dass verbindliche Regeln fiir eine derartige
Zusammenarbeit erforderlich sind, richtet sie geeignete Empfehlungen an die
Kommission.

Die Agentur gibt auf Wunsch einer Regulierungsbehorde oder der Kommission eine
Stellungnahme zu der Frage ab, ob eine von einer Regulierungsbehorde getroffene
Entscheidung sich im Einklang mit den gemiB der Richtlinie 2003/54/EG, der
Richtlinie 2003/55/EG, der Verordnung (EG) Nr. 1228/2003 oder der Verordnung
(EG) Nr. 1775/2005 festgelegten Leitlinien befindet.

Kommt eine nationale Regulierungsbehdrde der gemill Absatz 4 abgegebenen
Stellungnahme der Agentur nicht innerhalb von vier Monaten nach deren Eingang
nach, unterrichtet die Agentur die Kommission.

Bereitet einer nationalen Regulierungsbehoérde die Anwendung der gemidll der
Richtlinie 2003/54/EG, der Richtlinie 2003/55/EG, der Verordnung (EQG)
Nr. 1228/2003 oder der Verordnung (EG) Nr. 1775/2005 festgelegten Leitlinien in
einem spezifischen Fall Schwierigkeiten, kann sie die Agentur um eine
Stellungnahme ersuchen. Die Agentur gibt ihre Stellungnahme nach Konsultation der
Kommission innerhalb von vier Monaten ab.

Die Agentur entscheidet gema3 Artikel 22d Absatz 3 der Richtlinie 2003/54/EG und
Artikel 24d Absatz 3 der Richtlinie 2003/55/EG iiber die Regulierungsmechanismen
fiir Infrastrukturen, die mindestens zwei Mitgliedstaaten verbinden.

Artikel 8
Sonstige Aufgaben

Die Agentur kann Ausnahmen gemifl Artikel 7 Absatz 4 Buchstabe a) der
Verordnung (EG) Nr. 1228/2003 gewidhren. Dariiber hinaus kann sie Ausnahmen
gemil Artikel 22 Absatz 3 Buchstabe a der Richtlinie 2003/55/EG gewéhren, wenn
sich die betreffende Infrastruktur im Hoheitsgebiet von mehr als einem Mitgliedstaat
befindet.
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Die Agentur schligt gemid3 Artikel 10 Absatz 4 der Richtlinie 2003/54/EG und
Artikel 9 Absatz 4 der Richtlinie 2003/55/EG einen geeigneten unabhingigen
Netzbetreiber vor.

Artikel 9
Verwaltungsrat

Der Verwaltungsrat besteht aus zwolf Mitgliedern. Sechs Mitglieder werden von der
Kommission und sechs vom Rat ernannt. Thre Amtszeit betrdgt fiinf Jahre und kann
einmal verldngert werden.

Der Verwaltungsrat wéhlt aus dem Kreis seiner Mitglieder einen Vorsitzenden und
einen stellvertretenden Vorsitzenden. Der stellvertretende Vorsitzende ersetzt
automatisch den Vorsitzenden, wenn dieser seine Pflichten nicht wahrnehmen kann.
Die Amtszeit des Vorsitzenden und des stellvertretenden Vorsitzenden betrégt
zweieinhalb Jahre und kann verldngert werden. Die Amtzeit des Vorsitzenden und
des stellvertretenden Vorsitzenden endet jedoch, sobald sie dem Verwaltungsrat
nicht mehr als Mitglieder angehoren.

Der Vorsitzende beruft die Sitzungen des Verwaltungsrates ein. Der Direktor der
Agentur nimmt, sofern der Verwaltungsrat nicht anders entscheidet, an den
Beratungen teil. Der Verwaltungsrat tritt mindestens zweimal jdhrlich zu einer
ordentlichen Sitzung zusammen. Darliber hinaus tritt er auf Initiative seines
Vorsitzenden, auf Wunsch der Kommission oder auf Antrag von mindestens einem
Drittel seiner Mitglieder zusammen. Der Verwaltungsrat kann Personen, deren
Auffassung potenziell relevant ist, als Beobachter zu seinen Sitzungen einladen. Die
Mitglieder des Verwaltungsrates konnen vorbehaltlich der Geschéftsordnung von
Beratern oder Sachverstidndigen unterstiitzt werden. Die Sekretariatsgeschifte des
Verwaltungsrates werden von der Agentur wahrgenommen.

Die Beschliisse des Verwaltungsrates werden mit einer Zweidrittelmehrheit der
anwesenden Mitglieder angenommen.

Jedes Mitglied hat eine Stimme. Die Abstimmungsmodalititen sind in der
Geschiftsordnung im Einzelnen festgelegt, insbesondere die Bedingungen, unter
denen ein Mitglied im Namen eines anderen Mitglieds abstimmen kann, sowie
gegebenenfalls die Bestimmungen betreffend die Erfiillung des Quorums.

Artikel 10

Aufgaben des Verwaltungsrates

Der Verwaltungsrat ernennt nach Konsultation des Regulierungsrates den Direktor
gemall Artikel 13 Absatz 2.

Der Verwaltungsrat ernennt die Mitglieder des Regulierungsrates gemal3 Artikel 11
Absatz 1.
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10.

11.

Der Verwaltungsrat ernennt die Mitglieder des Beschwerdeausschusses gemél
Artikel 15 Absatz 1.

Vor dem 30. September jeden Jahres legt der Verwaltungsrat nach Konsultation der
Kommission und nach Genehmigung durch den Regulierungsrat gemél Artikel 12
Absatz 3 das Arbeitsprogramm der Agentur fiir das darauffolgende Jahr fest und
tibermittelt es dem Europdischen Parlament, dem Rat und der Kommission. Das
Arbeitsprogramm wird unbeschadet des jahrlichen Haushaltsverfahrens festgelegt.

Der Verwaltungsrat iibt seine Haushaltsbefugnisse in Ubereinstimmung mit den
Artikeln 18 bis 21 aus.

Der Verwaltungsrat beschliet, nachdem er die Zustimmung der Kommission
eingeholt hat, liber die Annahme von Legaten, Schenkungen oder Zuschiissen aus
anderen Quellen der Gemeinschaft.

Der Verwaltungsrat iibt die Disziplinargewalt {iber den Direktor aus.

Der Verwaltungsrat legt — soweit erforderlich — die Personalpolitik der Agentur
gemal Artikel 25 Absatz 2 fest.

Der Verwaltungsrat erldsst gemill Artikel 27 die besonderen Bestimmungen
beziiglich des Rechts auf Zugang zu den Dokumenten der Agentur.

Der Verwaltungsrat nimmt den Jahresbericht tiber die Tétigkeiten der Agentur
gemill Artikel 14 Absatz 8 an und iibermittelt ithn spitestens am 15. Juni dem
Europédischen Parlament, dem Rat, der Kommission, dem Europdischen Wirtschafts-
und Sozialausschuss und dem Rechnungshof. Der Bericht muss einen separaten —
vom Regulierungsrat zu billigenden — Teil liber die Regulierungstétigkeit der
Agentur im Berichtsjahr enthalten.

Der Verwaltungsrat gibt sich eine Geschéftsordnung.

Artikel 11
Regulierungsrat

Der Regulierungsrat setzt sich zusammen aus jeweils einem Vertreter der in
Artikel 22a der Richtlinie 2003/54/EG und Artikel 24a der Richtlinie 2003/55/EG
genannten  Regulierungsbehorden  pro  Mitgliedstaat und  einem  nicht
stimmberechtigten Vertreter der Kommission. Die nationalen Regulierungsbehérden
ernennen ein stellvertretendes Mitglied pro Mitgliedstaat.

Der Verwaltungsrat wéhlt aus dem Kreis seiner Mitglieder einen Vorsitzenden und
einen stellvertretenden Vorsitzenden. Der stellvertretende Vorsitzende ersetzt den
Vorsitzenden, wenn dieser seine Pflichten nicht wahrnehmen kann. Die Amtszeit des
Vorsitzenden und des stellvertretenden Vorsitzenden betridgt zweieinhalb Jahre und
kann verldngert werden. Die Amtzeit des Vorsitzenden und des stellvertretenden
Vorsitzenden endet jedoch, sobald sie dem Regulierungsrat nicht mehr als Mitglieder
angehdren.
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Der Regulierungsrat beschlieBt mit einer Mehrheit von zwei Dritteln seiner
Mitglieder. Jedes Mitglied bzw. stellvertretende Mitglied hat eine Stimme.

Der Regulierungsrat gibt sich eine Geschiftsordnung.

Bei der Wahrnehmung der ihm durch diese Verordnung {ibertragenen
Regulierungsaufgaben handelt der Regulierungsrat unabhéngig und fordert weder
Weisungen von der Regierung eines Mitgliedstaates oder einem o6ffentlichen oder
privaten Interessentrdger an noch nimmt er solche Anweisungen entgegen.

Die Sekretariatsgeschifte des Regulierungsrates werden von der Agentur
wahrgenommen.

Artikel 12
Aufgaben des Regulierungsrates

Vor der Annahme von Stellungnahmen, Empfehlungen und Beschliissen gemél den
Artikeln 5, 6, 7 und 8 unterbreitet der Regulierungsrat dem Direktor eine
Stellungnahme. Dariliber hinaus berdt der Regulierungsrat, soweit es um seinen
Zustandigkeitsbereich geht, den Direktor bei der Wahrnehmung seiner Aufgaben.

Der Regulierungsrat gibt eine Stellungnahme zu dem Bewerber ab, der geméif
Artikel 10 Absatz 1 und Artikel 13 Absatz 2 zum Direktor ernannt werden soll. Fiir
die Beschlussfassung ist eine Mehrheit von drei Vierteln der Mitglieder des
Regulierungsrates erforderlich.

Der Regulierungsrat genehmigt geméil Artikel 10 Absatz4 sowie Artikel 14
Absatz 6 — und in Ubereinstimmung mit dem nach Artikel 20 Absatz 1 aufgestellten
Entwurf des Haushaltsplans — das Arbeitprogramm der Agentur fiir das kommende
Jahr und legt dieses vor dem 1. September dem Verwaltungsrat zur Genehmigung
VOr.

Der Regulierungsrat billigt den die Regulierungstétigkeit betreffenden separaten Teil
des Jahresberichts gemal Artikel 10 Absatz 10 und Artikel 14 Absatz 8.

Artikel 13
Direktor

Die Agentur wird von ihrem Direktor geleitet, der sein Amt unabhéngig ausiibt.
Unbeschadet der jeweiligen Befugnisse der Kommission, des Verwaltungsrates und
des Regulierungsrates fordert der Direktor weder Weisungen von Regierungen oder
sonstigen Stellen an noch nimmt er Weisungen entgegen.

Der Direktor wird vom Verwaltungsrat aus einer Liste von mindestens zwei
Bewerbern ernannt, die von der Kommission im Anschluss an einen Aufruf zur
Interessenbekundung vorgeschlagen werden; Kriterien sind die erworbenen
Verdienste sowie Qualifikation und Erfahrung. Vor der Ernennung kann der vom
Verwaltungsrat ausgewéhlte Bewerber aufgefordert werden, sich vor dem
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zustdndigen Ausschuss des Europdischen Parlaments zu duBern und Fragen der
Mitglieder des Ausschusses zu beantworten.

Die Amtszeit des Direktors betrdgt fiinf Jahre. In den letzten neun Monaten vor
Ablauf dieses Zeitraums nimmt die Kommission eine Bewertung vor. Bei dieser
Bewertung untersucht die Kommission insbesondere:

(a) die Leistung des Direktors
(b) die Aufgaben und Anforderungen der Agentur in den kommenden Jahren.

Der Verwaltungsrat kann auf Vorschlag der Kommission unter Beriicksichtigung des
Bewertungsberichts und nur in Féllen, wo dies durch die Aufgaben und
Anforderungen der Agentur zu rechtfertigen ist, die Amtszeit des Direktors einmalig
um hochstens drei Jahre verlangern.

Der Verwaltungsrat unterrichtet das Europdische Parlament iiber seine Absicht, die
Amtszeit des Direktors zu verldngern. Innerhalb des Monats vor der Verlingerung
seiner Amtszeit kann der Direktor aufgefordert werden, sich vor dem zustdndigen
Ausschuss des Parlaments zu duflern und Fragen der Mitglieder des Ausschusses zu
beantworten.

Wird die Amtszeit nicht verldngert, bleibt der Direktor bis zur Ernennung seines
Nachfolgers im Amt.

Dir Direktor kann seines Amtes nur aufgrund eines Beschlusses des
Verwaltungsrates nach Konsultation des Regulierungsrates enthoben werden. Fiir die
Beschlussfassung ist eine Mehrheit von drei Vierteln der Mitglieder des
Verwaltungsrates erforderlich.

Das Européische Parlament und der Rat konnen den Direktor auffordern, einen
Bericht iiber die Wahrnehmung seiner Aufgaben vorzulegen.
Artikel 14
Aufgaben des Direktors

Der Direktor ist der bevollméchtigte Vertreter der Agentur und mit ihrer Verwaltung
beauftragt.

Der Direktor bereitet die Arbeiten des Verwaltungsrates vor. Er nimmt an den
Arbeiten des Verwaltungsrates teil, besitzt jedoch kein Stimmrecht.

Der Direktor nimmt — vorbehaltlich der Zustimmung des Regulierungsrates —
Stellungnahmen, Empfehlungen und Beschliisse gemaf3 den Artikeln 5, 6, 7 und 8 an.

Der Direktor ist verantwortlich flir die Durchfiihrung des Jahresarbeitsprogramms
der Agentur, wobei der Regulierungsrat eine Beratungs- und Lenkungsfunktion
iibernimmt und der Verwaltungsrat die administrative Kontrolle ausiibt.
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Der Direktor trifft die erforderlichen MalBinahmen, insbesondere in Form des Erlasses
interner Verwaltungsanweisungen und der Verdffentlichung von Mitteilungen, um
das Funktionieren der Agentur gemal3 dieser Verordnung zu gewéhrleisten.

Der Direktor erstellt jedes Jahr den Entwurf des Arbeitsprogramms der Agentur fiir
das darauffolgende Jahr und unterbreitet diesen vor dem 30. Juni des laufenden
Jahres dem Regulierungsrat und der Kommission.

Der Direktor erstellt den Voranschlag der Einnahmen und Ausgaben der Agentur
gemil Artikel 20 und fiihrt den Haushaltsplan der Agentur gemif Artikel 21 aus.

Jedes Jahr erstellt der Direktor den Entwurf des Jahresberichts, der einen Teil tiber
die Regulierungstitigkeiten der Agentur und einen Teil iiber finanzielle und
administrative Angelegenheiten zu enthalten hat.

Gegeniiber den Bediensteten der Agentur iibt der Direktor die in Artikel 25 Absatz 3
vorgesehenen Befugnisse aus.

Artikel 15
Beschwerdeausschuss

Der Beschwerdeausschuss setzt sich sechs Mitgliedern und sechs stellvertretenden
Mitgliedern zusammen, die aus dem Kreis der derzeitigen oder fritheren leitenden
Mitarbeiter der nationalen Regulierungsbehdrden, Wettbewerbsbehorden oder
anderer nationaler oder gemeinschaftlicher Einrichtungen mit einschligiger
Erfahrung im Energiesektor ausgewéhlt werden. Der Beschwerdeausschuss ernennt
seinen Vorsitzenden. Die Beschliisse des Beschwerdeausschusses werden mit
qualifizierter Mehrheit — mit mindestens vier von sechs Stimmen der Mitglieder —
gefasst. Der Beschwerdeausschuss wird bei Bedarf vom Vorsitzenden einberufen.

Die Mitglieder des Beschwerdeausschusses werden auf Vorschlag der Kommission
im Anschluss an einen Aufruf zur Interessenbekundung und nach Konsultation des
Regulierungsrates vom Verwaltungsrat ernannt.

Die Amtszeit der Mitglieder des Beschwerdeausschusses betrdgt fiinf Jahre. Die
Amtszeit kann verldngert werden. Die Mitglieder des Beschwerdeausschusses sind in
ihrer Beschlussfassung unabhéngig; sie sind an keinerlei Weisungen gebunden. Sie
diirfen keine anderen Aufgaben innerhalb der Agentur, in deren Verwaltungsrat oder
in deren Regulierungsrat wahrnehmen. Ein Mitglied des Beschwerdeausschusses
kann wihrend der Laufzeit seines Mandats nur dann seines Amtes enthoben werden,
wenn es sich eines schweren Fehlverhaltens schuldig gemacht hat und wenn der
Verwaltungsrat nach Konsultation des Regulierungsrates einen entsprechenden
Beschluss gefasst hat.

Die Mitglieder des Beschwerdeausschusses diirfen nicht an einem
Beschwerdeverfahren mitwirken, wenn es ihre personlichen Interessen beriihrt, wenn
sie vorher als Vertreter eines Verfahrensbeteiligten téitig gewesen sind oder wenn sie
an der Entscheidung mitgewirkt haben, gegen die Beschwerde eingelegt wurde.
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Ist ein Mitglied des Beschwerdeausschusses aus einem der in Absatz 4 genannten
Griinde oder aus einem sonstigen Grund der Ansicht, dass ein anderes Mitglied nicht
an ecinem Beschwerdeverfahren mitwirken sollte, so teilt es dies dem
Beschwerdeausschuss mit. Ein Mitglied des Beschwerdeausschusses kann von jedem
am Beschwerdeverfahren Beteiligten aus einem der in Absatz 4 genannten Griinde
oder wegen des Verdachts der Befangenheit abgelehnt werden. Eine Ablehnung
aufgrund der Staatsangehdrigkeit eines Mitglieds ist ebenso wenig zuldssig wie eine
Ablehnung in dem Fall, dass der am Beschwerdeverfahren Beteiligte
Verfahrenshandlungen vorgenommen hat, obwohl er den Ablehnungsgrund kannte.

Der Beschwerdausschuss entscheidet {iber das Vorgehen in den in den Absétzen 4
und 5 genannten Fillen ohne Mitwirkung des betroffenen Mitglieds. Das betroffene
Mitglied wird bei dieser Entscheidung durch seinen Stellvertreter im
Beschwerdeausschuss ersetzt, sofern der Stellvertreter sich nicht in einer dhnlichen
Situation befindet. Sollte dies der Fall sein, benennt der Vorsitzende eine Person aus
dem Kreis der verfiigbaren Stellvertreter.

Artikel 16
Beschwerden

Jede natiirliche oder juristische Person kann gegen die an sie ergangenen
Entscheidungen gemil3 den Artikeln 7 und 8 sowie gegen diejenigen Entscheidungen
Beschwerde einlegen, die, obwohl sie als an eine andere Person gerichtete
Entscheidung ergangen sind, sie unmittelbar und individuell betreffen.

Die Beschwerde ist zusammen mit der Begriindung innerhalb von zwei Monaten
nach Bekanntgabe der Entscheidung gegeniiber der betreffenden Person oder, sofern
eine solche Bekanntgabe nicht erfolgt ist, innerhalb von zwei Monaten ab dem
Zeitpunkt, zu dem die Agentur ihre Entscheidung bekannt gegeben hat, schriftlich
bei der Agentur einzulegen. Der Beschwerdeausschuss entscheidet {iiber
Beschwerden innerhalb von zwei Monaten nach deren Einreichung.

Eine Beschwerde nach Absatz1 hat keine aufschiebende Wirkung. Der
Beschwerdeausschuss kann jedoch, wenn die Umstidnde dies nach seiner Auffassung
erfordern, den Vollzug der angefochtenen Entscheidung aussetzen.

Ist die Beschwerde zuléssig, so priift der Beschwerdeausschuss, ob sie begriindet ist.
Er fordert die am Beschwerdeverfahren Beteiligten so oft wie erforderlich auf,
innerhalb bestimmter Fristen eine Stellungnahme zu ihren Bescheiden oder zu den
Schriftsdtzen der anderen am Beschwerdeverfahren Beteiligten einzureichen. Die am
Beschwerdeverfahren Beteiligten haben das Recht, eine miindliche Erklarung
abzugeben.

Der Beschwerdeausschuss wird entweder auf der Grundlage dieses Artikels im
Rahmen der Zustindigkeit der Agentur téitig oder verweist die Angelegenheit an die
zustidndige Stelle der Agentur zuriick. Diese ist an die Entscheidung des
Beschwerdeausschusses gebunden.

Der Beschwerdeausschuss gibt sich eine Geschéftsordnung.
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Artikel 17
Klagen vor dem Gericht erster Instanz und vor dem Gerichtshof

Beim Gericht erster Instanz des Gerichtshofs kann gemal3 Artikel 230 EG-Vertrag
Einspruch gegen eine Entscheidung des Beschwerdeausschusses, oder — wenn dieser
nicht zustdndig ist - der Agentur erhoben werden.

Versdumt die Agentur es, eine Entscheidung zu treffen, so kann vor dem Gericht
erster Instanz oder vor dem Gerichtshof Untétigkeitsklage nach Artikel 232 EG-
Vertrag erhoben werden.

Die Agentur hat die MaBBnahmen zu ergreifen, die sich aus dem Urteil des Gerichts
erster Instanz oder des Gerichtshofs ergeben.
Artikel 18
Haushaltsplan der Agentur

Die Einnahmen der Agentur setzen sich insbesondere zusammen aus:

(a) einem Zuschuss der Gemeinschaft aus dem Gesamthaushaltsplan der

Europdischen Gemeinschaften (Einzelplan Kommission);

(b) den von der Agentur gemél Artikel 19 erhobenen Gebiihren;

(©) etwaigen freiwillig geleisteten Beitrdgen der Mitgliedstaaten oder ihrer

Regulierungsbehorden;

(d) etwaigen Legaten, Schenkungen oder Zuschiissen gemil3 Artikel 10 Absatz 6.

Die Ausgaben umfassen die Ausgaben fiir Personal-, Verwaltungs-, Infrastruktur-
und Betriebsaufwendungen.

Einnahmen und Ausgaben miissen sich im Gleichgewicht befinden.

Fiir jedes Haushaltsjahr — wobei ein Haushaltsjahr einem Kalenderjahr entspricht —
sind sdmtliche Einnahmen und Ausgaben der Agentur zu veranschlagen und in den
Haushaltsplan aufzunehmen.

Artikel 19

Gebiihren

Bei Beantragung einer Entscheidung iiber die Gewéhrung einer Ausnahme geméif
Artikel 8 Absatz 1 wird von der Agentur eine Gebiihr erhoben.

Die Hohe der Gebiihr wird von der Kommission festgesetzt.
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Artikel 20
Aufstellung des Haushaltsplans

Spitestens bis zum 15. Februar jeden Jahres erstellt der Direktor einen Vorentwurf
des Haushaltsplans mit den Betriebskosten sowie dem Arbeitsprogramm fiir das
folgende Haushaltsjahr und legt diesen Vorentwurf zusammen mit einem vorldufigen
Stellenplan dem Verwaltungsrat vor. Auf der Grundlage des vom Direktor erstellten
Entwurfs stellt der Verwaltungsrat jahrlich den Voranschlag der Einnahmen und
Ausgaben der Agentur fiir das folgende Haushaltsjahr auf. Dieser Voranschlag, der
auch einen Entwurf des Stellenplans umfasst, wird der Kommission spétestens bis
zum 31. Mérz vom Verwaltungsrat zugeleitet. Vor Annahme des Voranschlags wird
der vom Direktor erstellte Entwurf dem Regulierungsrat tibermittelt, damit dieser
Stellung nehmen kann.

Die Kommission iibermittelt den Voranschlag zusammen mit dem Vorentwurf des
Gesamthaushaltsplans der Europdischen Gemeinschaften dem Européischen
Parlament und dem Rat (im Folgenden ,,Haushaltsbehorde* genannt).

Auf der Grundlage des Voranschlags stellt die Kommission die mit Blick auf den
Stellenplan fiir erforderlich erachteten Mittel und den Betrag des aus dem
Gesamthaushalt gemd3 Artikel 272 EG-Vertrag zu zahlenden Zuschusses in den
Vorentwurf des Gesamthaushaltsplans der Europédischen Gemeinschaften ein.

Die Haushaltsbehorde stellt den Stellenplan der Agentur fest.

Der Haushaltsplan der Agentur wird vom Verwaltungsrat festgestellt. Er wird dann
endgiiltig, wenn der Gesamthaushaltsplan der Europdischen Gemeinschaften
endgiiltig festgestellt ist. Gegebenenfalls wird er entsprechend angepasst.

Der Verwaltungsrat unterrichtet die Haushaltsbehorde unverziiglich iiber alle von
ithm geplanten Vorhaben, die erhebliche finanzielle Auswirkungen auf die
Finanzierung des Haushaltsplans haben konnten, was insbesondere fiir
Immobilienvorhaben wie die Anmietung oder den Erwerb von Gebduden gilt. Er
informiert die Kommission hieriiber. Sollte ein Teil der Haushaltsbehorde eine
Stellungnahme abzugeben beabsichtigen, hat sie innerhalb von zwei Wochen,
nachdem sie iiber das Bauvorhaben unterrichtet wurde, der Agentur mitzuteilen, dass
sie eine Stellungnahme abzugeben gedenkt. Bleibt eine Antwort aus, kann die
Agentur weiter wie geplant vorgehen.

Artikel 21
Ausfiihrung und Kontrolle des Finanzplans

Der Direktor fiihrt als Anweisungsbefugter den Haushaltsplan der Agentur aus.

Nach Abschluss eines Haushaltsjahres {ibermittelt der Rechnungsfiihrer der Agentur
dem Rechnungsfiihrer der Kommission und dem Rechnungshof spitestens bis zum
1. Mirz die vorldaufigen Rechnungen und den Bericht {iber die Haushaltsfithrung und
das Finanzmanagement fiir das abgeschlossene Haushaltsjahr. Der Rechnungsfiihrer
der Agentur iibermittelt den Bericht iiber die Haushaltsfilhrung und das
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Finanzmanagement auflerdem bis spédtestens 31. Médrz des folgenden Jahres dem
Europidischen Parlament und dem Rat. Der Rechnungsfiihrer der Kommission
konsolidiert anschlieBend die vorldufigen Rechnungen der Organe und
dezentralisierten Einrichtungen gemif3 Artikel 128 der Verordnung (EG, Euratom)
Nr. 1605/2002'°.

3. Nach dem Ende des Haushaltsjahres {ibermittelt der Rechnungsfiihrer der
Kommission dem Rechnungshof spétestens bis zum 31. Mérz die vorldufigen
Rechnungen der Agentur und den Bericht i{iber die Haushaltsfithrung und das
Finanzmanagement fiir das abgeschlossene Haushaltsjahr. Der Bericht {iber die
Haushaltsfiihrung und das Finanzmanagement flir das Haushaltsjahr geht auch dem
Europdischen Parlament und dem Rat zu.

4. Nach Ubermittlung der Anmerkungen der Rechnungshofs zu den vorliufigen
Rechnungen der Agentur gemill Artikel 129 der Verordnung (EG, Euratom)
Nr. 1605/2002 erstellt der Direktor in eigener Verantwortung den endgiiltigen
Jahresabschluss der Agentur und {iibermittelt diesen dem Verwaltungsrat zur

Stellungnahme.

5. Der Verwaltungsrat gibt seine Stellungnahme zum endgiiltigen Jahresabschluss der
Agentur ab.

6. Der Direktor iibermittelt den endgiiltigen Jahresabschluss zusammen mit der

Stellungnahme des Verwaltungsrates spidtestens bis zum 1. Juli nach Ende des
Haushaltsjahres dem Europidischen Parlament, dem Rat, der Kommission und dem

Gerichtshof.
7. Der endgiiltige Jahresabschluss wird verdffentlicht.
8. Der Direktor iibermittelt dem Rechnungshof spitestens zum 15. Oktober eine

Antwort auf seine Bemerkungen. Dem Verwaltungsrat und der Kommission
libermittelt er eine Kopie der Antwort.

9. Der Direktor unterbreitet dem Europidischen Parlament auf dessen Anfrage hin
gemill Artikel 146 Absatz 3 der Verordnung (EG, Euratom) Nr. 1605/2002 alle
Informationen, die fiir die ordnungsgemifle Abwicklung des Entlastungsverfahrens
fiir das betreffende Haushaltsjahr erforderlich sind.

10. Auf Empfehlung des Rates, der mit qualifizierter Mehrheit beschlieBt, erteilt das
Europiische Parlament dem Direktor vor dem 15. Mai des Jahres n + 2 Entlastung
fiir die Ausfiihrung des Haushaltsplans fiir das Geschéftsjahr n.
Artikel 22

Finanzregelung

Der Verwaltungsrat erldsst nach Anhorung der Kommission die fiir die Agentur geltende
Finanzregelung. Diese Regelung kann von der Verordnung (EG, Euratom) Nr. 2343/2002 der

16 ABI. L 248 vom 16.9.2002, S. 1.

2 DE



DE

Kommission nur dann abweichen, wenn die besonderen Erfordernisse der Funktionsweise der
Agentur dies verlangen und wenn die Kommission zuvor ihre Zustimmung erteilt hat.

Artikel 23
Betrugsbekdimpfungsmafsnahmen

Zur Bekdmpfung von Betrug, Korruption und sonstigen rechtswidrigen Handlungen
wird die Verordnung (EG) Nr. 1073/1999"" ohne Einschrinkung auf die Agentur
angewendet.

Die Agentur tritt der zwischen dem FEuropdischen Parlament, dem Rat der
Europdischen Union und der Kommission der Europdischen Gemeinschaften
geschlossenen Interinstitutionellen Vereinbarung vom 25. Mai 1999 {iber die
internen Untersuchungen des Européischen Amtes fiir Betrugsbekampfung (OLAF)'®
bei und erldsst unverziiglich die entsprechenden Vorschriften, die Geltung fiir
samtliche Mitarbeiter der Agentur haben.

Die Finanzierungsbeschliisse und Vereinbarungen sowie die daran gekniipften
Umsetzungsinstrumente sehen ausdriicklich vor, dass der Rechnungshof und OLAF
bei Bedarf Kontrollen vor Ort bei den Empféngern der von der Agentur ausgezahlten
Gelder sowie bei den fiir die Zuweisung der Gelder Verantwortlichen durchfiihren
kdnnen.

Artikel 24

Vorrechte und Befreiungen

Auf die Agentur findet das Protokoll iiber die Vorrechte und Befreiungen der Européischen
Gemeinschaften Anwendung.

Artikel 25
Personal

Fiir das Personal der Agentur gelten das Statut der Beamten der Europdischen
Gemeinschaften und die Beschéftigungsbedingungen fiir die sonstigen Bediensteten
der Europdischen Gemeinschaften sowie die von den Gemeinschaftsorganen
einvernehmlich erlassenen Regelungen fiir die Anwendung dieses Statuts und dieser
Beschéftigungsbedingungen.

Der Verwaltungsrat beschlieBt in Abstimmung mit der Kommission und im Einklang
mit Artikel 110 des Statuts der Beamten der Europdischen Gemeinschaften die
erforderlichen DurchfiihrungsmafBnahmen.

ABI. L 136 vom 31.5.1999, S. 1.
ABIL. L 136 vom 31.5.1999, S. 15.

41

DE



DE

3. In Bezug auf ihr Personal iibt die Agentur die Befugnisse aus, die der
Anstellungsbehorde durch das Statut der Beamten der Europdischen Gemeinschaften
und der vertragsschlieBenden Behorde durch die Beschiftigungsbedingungen fiir die
sonstigen Bediensteten der Europdischen Gemeinschaften libertragen wurden.

4. Der Verwaltungsrat kann Vorschriften erlassen, die es ermdglichen, nationale
Experten aus den Mitgliedstaaten als Beschiftigte der Agentur abzuordnen.

Artikel 26
Haftung der Agentur

1. Im Bereich der auBervertraglichen Haftung ersetzt die Agentur den durch sie oder
ihre Bediensteten in Ausiibung ihrer Amtstitigkeit verursachten Schaden nach den
allgemeinen Rechtsgrundsédtzen, die den Rechtsordnungen der Mitgliedstaaten
gemeinsam sind. Der Gerichtshof der Europdischen Gemeinschaften ist fiir
Entscheidungen in Schadensersatzstreitigkeiten zustandig.

2. Fiir die personliche finanzielle und disziplinarische Haftung des Personals der
Agentur gegeniiber der Agentur gelten die einschligigen Vorschriften fiir das
Personal der Agentur.

Artikel 27
Zugang zu Dokumenten
1. Fiir die Dokumente der Agentur gilt die Verordnung (EG) Nr. 1049/2001".

2. Der Verwaltungsrat erlédsst innerhalb von sechs Monaten nach Inkrafttreten dieser
Verordnung die praktischen MafBnahmen zur Anwendung der Verordnung (EG)
Nr. 1049/2001.

3. Gegen die Entscheidungen der Agentur gemill Artikel 8 der Verordnung (EQG)
Nr. 1049/2001 kann Beschwerde beim Biirgerbeauftragten eingelegt oder Klage
beim Gerichtshof nach MalBgabe von Artikel 195 bzw. Artikel 230 EG-Vertrag
erhoben werden.

Artikel 28
Beteiligung von Drittldindern

An der Agentur konnen sich auch Lénder beteiligen, die nicht Mitglied der Europdischen
Union sind, aber mit der Gemeinschaft entsprechende Abkommen geschlossen haben. Im
Rahmen der einschlidgigen Bestimmungen der entsprechenden Abkommen werden die
Modalititen festgelegt, insbesondere was Art und Umfang der Beteiligung dieser Lander an
die Arbeit der Agentur und die verfahrenstechnischen Aspekte anbelangt, einschlieBlich
Bestimmungen betreffend Finanzbeitrdge und Personal.

19 ABL L 145 vom 31.5.2001, S. 43.
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Artikel 29

Sprachenregelung
1. Fiir die Agentur gelten die Bestimmungen der Verordnung Nr. 1 vom 15. April 1958.
2. Der Verwaltungsrat entscheidet {iber die interne Sprachenregelung der Agentur.
3. Die fiir die Arbeit der Behorde erforderlichen Ubersetzungsdienste werden vom

Ubersetzungszentrum fiir die Einrichtungen der Europdischen Union erbracht.

Artikel 30
Bewertung

1. Die Kommission nimmt eine Bewertung der Tatigkeiten der Agentur vor.
Gegenstand der Bewertung sind die von der Agentur erzielten Ergebnisse und ihre
Arbeitsmethoden — vor dem Hintergrund von Zielen, Mandat und Aufgaben der
Agentur, wie sie in dieser Verordnung und in ihrem Jahresarbeitsprogramm
festgelegt sind.

2. Spétestens vier Jahre, nachdem der erste Direktor sein Amt angetreten hat, legt die
Kommission dem Europdischen Parlament und dem Rat den ersten
Bewertungsbericht vor. Danach legt die Kommission mindestens alle fiinf Jahre
einen Bericht vor.

Artikel 31

Inkrafitreten und Ubergangsmafnahmen

1. Diese Verordnung tritt am zwanzigsten Tag nach ihrer Veroffentlichung im
Amtsblatt der Europdischen Union in Kraft.

2. Die Artikel 5, 6, 7 und 8 treten ... [/8 Monate nach Inkrafttreten dieser Verordnung|
in Kraft.

Diese Verordnung ist in allen ihren Teilen verbindlich und gilt unmittelbar in jedem
Mitgliedstaat.

Geschehen zu Briissel am [ ...]

Im Namen des Europdischen Parlaments  Im Namen des Rates
Der Prdsident Der Prdsident
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Anhang 1

FINANZBOGEN

Politikbereich(e): ENERGIE UND VERKEHR

Titigkeiten: Energiebinnenmarkt

BEZEICHNUNG DER MASSNAHME: AGENTUR FUR DIE ZUSAMMENARBEIT DER

ENERGIEREGULIERUNGSBEHORDEN

2.2.

HAUSHALTSLINIEN (NUMMER UND BEZEICHNUNG)
Unter Kapitel 06 ...

Schaffung der geeigneten Struktur fiir die Agentur fiir die Zusammenarbeit der
Energieregulierungsbehorden (Regulierungsagentur), d. h.

— Einrichtung einer Haushaltslinie 06 mit dem Titel ,,Agentur fiir die
Zusammenarbeit der Energieregulierungsbehorden®

— Einrichtung einer Haushaltslinie 06 XX XX mit dem Titel ,,Agentur fiir die
Zusammenarbeit der Energieregulierungsbehorden® — Zuschuss Titel 1 und 2

— Einrichtung einer Haushaltslinie 06 XX XX mit dem Titel ,,Agentur fiir die
Zusammenarbeit der Energieregulierungsbehorden® — Zuschuss Titel 3

Die einzelnen Artikel und Posten unter Kapitel 06 03 werden im Rahmen des
Haushaltsverfahrens 2009 festgelegt.

ALLGEMEINE ZAHLENANGABEN

Mittelzuweisung fiir die Malinahme

Eine jihrliche Mittelzuweisung ist in den Mittelbindungen unter Artikel XXX fiir das
Jahr 2009 und die Folgejahre vorgesehen.

Dauer der Mallnahme

Die MaBnahme ist von unbegrenzter Dauer (jahrlicher Zuschuss).
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2.3. Mehrjihrige Gesamtvorausschitzung der Ausgaben

a) Falligkeitsplan fiir Verpflichtungs- und Zahlungserméchtigungen (finanzielle Intervention)

in Mio. EUR
Jahr 2009 2010 2011 2012 Folgende
Haushalts-
jahre
Verpflichtungs- 1,970 3,940 6,084 6,314 6,434
ermichtigungen
Zahlungs- 1,970 3,940 6,084 6,314 6,434
ermichtigungen
24. Vereinbarkeit mit der Finanzplanung und der Finanziellen Vorausschau
X Der Vorschlag befindet sich im Einklang mit der aktuellen Finanzplanung
(2007-2013).
2.5. Finanzielle Auswirkungen auf die Einnahmen
X Keine finanziellen Auswirkungen
3. HAUSHALTSTECHNISCHE MERKMALE
Art der Ausgaben Neu EFTA-Beitrag | Beitrige von | Rubrik des
Bewerber- mehrjihrige
lindern n
Finanzrahm
ens
NOA GM/NG JA JA JA Nr.3
4. RECHTSGRUNDLAGE
EG-Vertrag Artikel 95
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5. BESCHREIBUNG UND BEGRUNDUNG
5.1. Notwendigkeit einer Malinahme der Gemeinschaft
5.1.1. Ziele

Die EG hat bereits eine Reihe von MaBnahmen® zur Schaffung eines Energiebinnenmarktes
getroffen, die darauf abzielen, echte Wahlmdglichkeiten fiir alle Verbraucher in der EU —
Privatpersonen wie Unternehmen — zu bieten, neue wirtschaftliche Moglichkeiten zu schaffen
und den grenziiberschreitenden Handel zu fordern. Die Mitteilung zum Energiebinnenmarkt?!
und der Abschlussbericht iiber die wettbewerbsbezogene sektorspezifische Untersuchung?
machen deutlich, dass es bislang nicht gelungen ist, die angestrebten Ziele mit den derzeitigen
Vorschriften und MaBnahmen zu erreichen. In der Mitteilung der Kommission vom
10. Januar 2007 mit dem Titel ,,.Eine Energiepolitik fiir Europa“*® wurde das Ziel vorgegeben,
ein europdisches Gas- und Elektrizititsnetz und einen wirklich wettbewerbsorientierten
europaweiten Energiemarkt zu schaffen. Ein zentraler Faktor fiir die Verwirklichung dieses
Ziels ist die Verbesserung der Marktregulierung auf nationaler und auf europdischer Ebene
und insbesondere eine effektive Zusammenarbeit der nationalen Regulierungsbehorden im
Rahmen einer ,,einzigen neuen Stelle auf Gemeinschaftsebene®.

Im Jahr 2003 hat die Kommission eine beratende unabhingige Gruppe fiir Elektrizitdt und
Erdgas, die ,,Gruppe der europdischen Regulierungsbehorden fiir Elektrizitit und Erdgas‘
eingesetzt mit dem Ziel, Konsultation, Koordination und Kooperation zwischen den
nationalen Regulierungsbehdrden und zwischen diesen Behdrden und der Kommission zu
erleichtern. Die ERGEG hat in den vergangenen Jahren mit ihrer Arbeit einen &uBerst
positiven Beitrag zur Vollendung des Erdgas- und des Elektrizititsbinnenmarkt geleistet. Die
meisten Interessengruppen, einschliefSlich der Regulierer selbst, sind jedoch der Ansicht, dass
es zur Weiterentwicklung des Binnenmarktes eines offiziellen Mechanismus bedarf, innerhalb
dessen die Regulierungsbehorden zusammenarbeiten und Beschliisse in wichtigen Fragen
grenziiberschreitender Natur fassen konnen.

Angesichts der Art der ihm zu iibertragenden Aufgaben kann ein solcher Mechanismus nur
die Form einer Agentur annehmen. Dieser Analyse liegen die von der Kommission im
Entwurf einer Interinstitutionellen Vereinbarung zur Festlegung von Rahmenbedingungen fiir
die europdischen Regulierungsagenturen®® definierten Prinzipien zugrunde, wonach
insbesondere die Moglichkeit vorzusehen ist, Einzelfallentscheidungen zu treffen, die fiir
Dritte bindend sind.

5.1.2. Mafsnahmen im Zusammenhang mit der Ex-ante-Bewertung

Die Kommission hat die Auswirkungen der Griindung einer Agentur anhand mehrerer
Kriterien bewertet. Zunichst wurden Problem und Handlungsbedarf definiert.

20 Unter anderem die zweiten Marktoffnungsrichtlinien, die Verordnungen zur Harmonisierung der fiir das

praktische Funktionieren des grenziiberschreitenden Handels erforderlichen technischen Standards und
die Richtlinien zur Versorgungssicherheit.

Mitteilung der Kommission an den Rat und das Europiische Parlament zu den Aussichten fiir den
Erdgas- und den Elektrizitdtsbinnenmarkt - KOM(2006) 841.

Mitteilung der Kommission: Untersuchung der europdischen Gas- und Elektrizititssektoren gemif
Artikel 17 der Verordnung (EG) Nr. 1/2003 (Abschlussbericht) — KOM(2006) 851.

3 ABL C[...]vom[...],S. [...].

# KOM(2005) 59.

21

22
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Die nationalen Energieregulierungsbehorden besitzen die zur Regulierung ihrer nationalen
Mirkte erforderlichen Befugnisse. Nichtsdestoweniger erfordert die Integration der einzelnen
nationalen Markte mit Blick auf den Aufbau des EU-Binnenmarktes nunmehr fiir bestimmte
Arten von Entscheidungen ein Tatigwerden auf EU-Ebene. Hieriiber besteht auch ein
Konsens zwischen den Interessengruppen. Die meisten Interessengruppen, einschlielich der
Regulierer selbst, sind der Ansicht, dass es zur Weiterentwicklung des Binnenmarktes eines
offiziellen = Mechanismus  bedarf, innerhalb dessen die Regulierungsbehdrden
zusammenarbeiten und Beschliisse in wichtigen Fragen grenziiberschreitender Natur fassen
konnen.

Zum Zweiten wurden der Zusatznutzen einer GemeinschaftsmaBBnahme und Alternativen zur
Griindung einer europdischen Regulierungsagentur bewertet. So stellte man sich die Frage, ob
die neuen Aufgaben auch von der Kommission selbst wahrgenommen werden konnten.
Regulierungstitigkeiten erfordern eine hohe technische Kompetenz, insbesondere Kenntnisse
der Physik des Netzes, und des sektorspezifischen Investitionsbedarfs (Erzeugung und
Ubertragung), die Festlegung einer Zugangstarifstruktur und Streitbeilegungsmechanismen.
Fiir die Wahrnehmung dieser Aufgaben sind sehr spezifische Fachkenntnisse erforderlich,
iiber die die Kommission nicht verfiigt. Wollte man sich die nétigen Fachkenntnisse aneignen,
wiirde dies wahrscheinlich die Einrichtung einer neuen Direktion innerhalb der Kommission
erfordern. AuBBerdem wiirde diese Option darauf hinauslaufen, dass sich die institutionelle
Rolle der Kommission stirker hin zur Rolle eines Fachgremiums entwickeln wiirde, ohne dass
dies einen Nutzen erbrichte. Andere Systeme, die dem System der europdischen
Zentralbanken entsprechen, wiren denkbar. Diese Option erscheint attraktiv, entbehrt jedoch
— was den Energiebereich betrifft — einer Rechtsgrundlage, etwa eines entsprechenden
Artikels im Vertrag. Es wurde der Aufbau eines mit mehr Befugnissen ausgestatteten Netzes
der nationalen Energieregulierungsbehdrden in Betracht gezogen, entsprechend dem im Jahr
2004 von der Kommission auf der Grundlage der neuen Kartellverfahrensverordnung (EG)
Nr. 1/2003 des Rates geschaffenen Netzes der Wettbewerbsbehdrden. Bei diesem System
verfligen die nationalen = Wettbewerbsbehorden  nicht iiber eine  kollektive
Entscheidungsgewalt, sondern  wenden  genaue  Vorschriften an, die die
Behordenzustdandigkeit, den Informationsaustausch und die Verfahren regeln. Die
Kommission kann sich im Rahmen ihrer Befugnisse bestimmter Fille annehmen, wenn
beispielsweise zwei nationale Regulierungsbehdrden gegensitzliche Auffassungen vertreten.
Dieses System funktioniert, soweit es um die autonomen Befugnisse der Kommission im
Wettbewerbsbereich geht. Die Kommission verfiigt aber nicht iiber derartige autonome
Entscheidungsbefugnisse im Bereich der Regulierung der Energiemérkte (wenn es iiber
Wettbewerbsfragen hinausgeht) und konnte somit nicht in derselben Weise Einfluss auf das
Netz ausiiben.

Nach Bewertung dieser Alternativen lag der Schluss nahe, dass angesichts der Art der einem
solchen Mechanismus zu iibertragenden Aufgaben als einzige Option die Einrichtung einer
Regulierungsagentur in Betracht kommt, die iiber die Befugnis verfiigt, fiir Dritte bindende
Einzelfallentscheidungen zu treffen. Diese Option basiert im Ubrigen auf der Annahme, dass
eine Stirkung und Harmonisierung der Befugnisse der nationalen Regulierer erfolgt.
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5.2. Geplante Einzelmafinahmen und Modalititen der Intervention zu Lasten des
Gemeinschaftshaushalts

Zur Verwirklichung ihrer Ziele trifft die Agentur folgende Mallnahmen:

— Schaffung eines Rahmens fiir die Zusammenarbeit der nationalen Regulierungsbehorden:
Es wird vorgeschlagen, die Vorgehensweise bei Fillen mit grenziiberschreitender
Dimension zu verbessern. Die Agentur wird Regeln und Verfahren fiir die
Zusammenarbeit zwischen den nationalen Regulierungsbehorden festlegen, insbesondere
fiir den Informationsaustausch und fiir die Verteilung der Zusténdigkeiten in Féllen, in
denen mehr als ein Mitgliedstaat betroffen ist.

— Regulatorische  Uberpriifung der Zusammenarbeit zwischen den Ubertragungs-
/Fernleitungsnetzbetreibern: Es wird vorgeschlagen, dass die Agentur die Zusammenarbeit
zwischen den Ubertragungs-/Fernleitungsnetzbetreibern iiberwacht, insbesondere was die
Entwicklung von Marktkodizes und technischen Kodizes, die Koordinierung des
Netzbetriebs und die Investitionsplanung betrifft. Zu diesem Zweck wiirden die Entwiirfe
fiir MaBnahmen, die von den Ubertragungs-/Fernleitungsnetzbetreibern — oder zumindest
mehreren Betreibern — gemeinsam zu beschlieBen sind, der Agentur vorgelegt. Diese
wiirde eine Stellungnahme an die Ubertragungs-/Fernleitungsnetzbetreiber richten, wenn
die betreffenden Mafinahmen nicht geeignet wéren, Nichtdiskriminierung, einen effektiven
Wettbewerb und ein effizientes Funktionieren des Binnenmarktes zu gewéhrleisten. In der
Praxis soll dieser Mechanismus die Form eines konstruktiven Dialogs zwischen den
Ubertragungs-/Fernleitungsnetzbetreibern annehmen, wobei die Kommission erst in letzter
Instanz interveniert.

— Befugnis fiir Einzelfallentscheidungen: Es wird vorgeschlagen, in einer begrenzten Anzahl
von Fillen der Agentur die Befugnis Einzelfallentscheidungen zu {ibertragen. Dies gilt
beispielsweise fiir die Bearbeitung von Antriigen auf Gewihrung einer Ausnahme®, wenn
es um Infrastruktur-Vermogenswerte von europdischem Interesse geht.

— Allgemeine Beratungsfunktion: Die Agentur wiirde dariiber hinaus eine Beratungsfunktion
gegeniiber der Kommission in Marktregulierungsfragen ilibernehmen und konnte —
unbeschadet der den Ubertragungs-/Fernleitungsnetzbetreibern iibertragenen Aufgaben —
nicht verbindliche Leitlinien fiir die Verbreitung bewihrter Praktiken unter den nationalen
Regulierungsbehorden formulieren.

Fiir jedes Haushaltsjahr — wobei ein Haushaltsjahr einem Kalenderjahr entspricht — sind
samtliche Einnahmen und Ausgaben der Agentur zu veranschlagen und in den Haushaltsplan
einzustellen.

Der Haushaltsplan muss ausgeglichen sein: der Betrag der Einnahmen muss dem Betrag der
Ausgaben entsprechen. Die Einnahmen der Agentur umfassen unbeschadet anderer, noch
festzulegender Mittel und Einnahmen einen im Gesamthaushaltsplan der Europiischen
Gemeinschaften vorgesehenen Gemeinschaftszuschuss zum Ausgleich der Einnahmen und
Ausgaben.

= Gemil Artikel 22 der Richtlinie 2003/55/EG und Artikel 7 der Verordnung (EG) Nr. 1228/2003.
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Die Ausgaben der Agentur umfassen insbesondere Personal-, Verwaltungs- und
Infrastrukturausgaben, Betriebskosten und Ausgaben im Zusammenhang mit der Téatigkeit des
Regulierungsrates und des Beschwerdeausschusses.

5.3. Durchfithrungsmodalitiiten

Ihre Rechtsform sollte es der Agentur gestatten, bei der Wahrnehmung ihrer Aufgaben als
juristische Person aufzutreten.

Ein aus zwolf Mitgliedern bestehender Verwaltungsrat wird die Finanz- und
Verwaltungskontrolle der Agentur iibernehmen. Sechs Mitglieder werden von der
Kommission und sechs vom Rat ernannt. Thre Amtszeit betrdgt fiinf Jahre und kann einmal
verlangert werden.

Die Agentur wird von einem Direktor geleitet, der vom Verwaltungsrat fiir einen Zeitraum
von fiinf Jahren, der einmal verldngert werden kann, ernannt wird. Der Direktor ist der
gesetzliche Vertreter der Agentur.

Die Beschliisse der Agentur werden vom Regulierungsrat gefasst. Um die Unabhéingigkeit der
Beschlussfassung von der Exekutive (Verwaltungsrat) zu gewéhrleisten, bedarf es eines
separaten Regulierungsrates. Der Regulierungsrat wird aus dem Direktor und jeweils einem
Vertreter pro Mitgliedstaat bestehen. Die Vertreter der Mitgliedstaaten werden von den
Regulierungsbehdrden der betreffenden Mitgliedstaaten entsandt.

Gegen die von der Agentur gefassten Beschliisse kann Beschwerde eingelegt werden. In
diesem Fall ist der Beschwerdeausschuss zu befassen, der sich aus sechs Mitgliedern
zusammensetzt.

6. FINANZIELLE AUSWIRKUNGEN

6.1. Methode zur Berechnung der Gesamtkosten der Mafinahme (von der GD BUDG
und der GD ADMIN festzulegen)

Die jahrlichen Kosten der Agentur werden durch Gemeinschaftszuschiisse gedeckt. Die
Ausgaben setzen sich wie folgt zusammen:

Personalausgaben

Der vorgeschlagene Haushalt basiert auf einer Personalausstattung von 48 Mitarbeitern. Die
Gesamtpersonalausgaben pro Jahr werden mit 5,184 Mio. EUR veranschlagt, wobei als
Durchschnitt die Kosten eines Bediensteten der Europédischen Kommission, also 0,117 Mio.
EUR pro Jahr, zugrunde gelegt werden; dabei sind die Ausgaben im Zusammenhang mit der
Nutzung von Gebduden und die Verwaltungsausgaben (Post, Telekommunikation, IT usw.)
eingeschlossen.

Die Personalkosten schlieBen Kosten fiir Neueinstellungen ab 2009 ein. Die veranschlagten
Personalkosten basieren auf folgendem Einstellungsplan:

Neueinstellungen Personal insgesamt

Erstes Halbjahr 2009 +10 10
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Zweites Halbjahr 2009 +10 20
Erstes Halbjahr 2010 +10 30
Zweites Halbjahr 2010 +10 40
Erstes Halbjahr 2011 +8 48
Kapitalausgaben

Die Ausgaben fiir die Anschaffung beweglicher Giiter und die damit verbundenen Ausgaben
werden sich in den ersten beiden Jahren auf 0,350 Mio. EUR belaufen. Fiir die Folgejahre
wurde ein Betrag von jeweils 0,05 Mio. EUR zur Deckung zusétzlicher Kosten vorgesehen.
Dieser Posten kann unterschiedlich hoch ausfallen, je nachdem, welche Mdglichkeiten der
Mitgliedstaat, in dem die Agentur ansdssig sein wird, bereitstellt.

Betriebskosten

Hierunter fallen die Kosten fir Sitzungen und Studien sowie fiir Ubersetzungen,
Veroffentlichungen und Offentlichkeitsarbeit. Nach ersten Schidtzungen ist von
Betriebskosten in Hohe von 1 Mio. EUR jéhrlich auszugehen.

Dienstreisen

Zur Wahrnehmung ihrer Aufgaben wird die Agentur Dienstreisen sowohl innerhalb als auch
aullerhalb der EU (Fahrt- und Unterbringungskosten) einplanen miissen. Das Budget fiir
Dienstreisen wird — wenn die Agentur in vollem Umfang operationell ist — mit
0,150 Mio. EUR pro Jahr zu veranschlagen sein. Die Berechnungen basieren auf den bei der
GD TREN durchschnittlich anfallenden Dienstreisekosten. Die Kosten konnen je nach
Entfernung des Zielorts vom Sitz der Agentur variieren.
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6.2. Aufschliisselung nach Einzelposten der Mafinahme

Verpflichtungserméchtigungen in Mio. EUR (aktuelle Preise)

Aufschliisselung/Kategorien | Jahr 2009 | Jahr 2010 | Jahr 2011 Jahr 2012 | Folgende
Haushalts-
jahre

Personalausgaben 1,755 4,095 5,616 5,616 | 5,6160,050

Ausriistung 0,150 0,200 0,050 0,050 1,000

Betriebskosten 0,150 0,400 0,700 0,900

Dienstreisen 0,050 0,100 0,150 0,180 0,200

Insgesamt 2,105 4,795 6,516 6,746 6,866

6.3 Falligkeitsplan fiir Verpflichtungs- und Zahlungsermichtigungen

(in Mio. EUR)

Jahre 2009 2010 2011 2012 Folgejahre
und Folgejahre
Verpflichtungs- 1,970 3,940 6,084 6,314 6,434
erméichtigungen
Zahlungserméchtigungen 1,970 3,940 6,084 6,314 6,434
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7. UBERWACHUNG UND BEWERTUNG

Die Verwaltung der der Agentur zugewiesenen Gelder unterliegen der Kontrolle durch den
Rechnungshof (Artikel 21), das Europdische Parlament (Artikel 21) und das Europdische Amt
fiir Betrugsbekdampfung (Artikel 23).

8. BETRUGSBEKAMPFUNGSMASSNAHMEN

Siehe oben, Punkt 7.

52

DE



COUNCIL OF Brussels, 25 September 2007

THE EUROPEAN UNION
13212/07
ENER 228
CODEC 984
COVER NOTE
from: Secretary-General of the European Commission,

signed by Mr Jordi AYET PUIGARNAU, Director
date of receipt: 25 September 2007

to: Mr Javier SOLANA, Secretary-General/High Representative
Subject: COMMISSION STAFF WORKING DOCUMENT
- Accompanying the legislative package on the internal market for electricity
and gas

= Impact assessment

Delegations will find attached Commission document SEC(2007) 1179.

Encl.: SEC(2007) 1179

/07 JPD/sb ]
DG CII EN



% %5
% X

COMMISSION OF THE EUROPEAN COMMUNITIES

Brussels, 19.9.2007
SEC(2007) 1179

COMMISSION STAFF WORKING DOCUMENT

Accompanying the

legislative package on the internal market for electricity and gas

IMPACT ASSESSMENT

{COM(2007) 528 final}
{COM(2007) 529 final}
{COM(2007) 530 final}
{COM(2007) 531 final}
{COM(2007) 532 final}
{SEC(2007) 1180}



EN

Lead DG: DG TREN

Other involved services: SG, SJ, DG COMP, DG ECFIN, DG EMPL, DG ENTR, DG ENV,
DG INFSO, DG MARKT, DG SANCO, JRC.

Agenda planning or WP reference: 2007/ TREN/007
Political context

A first liberalisation package was adopted in the late 1990s. Directive 96/92/EC concerning
common rules of the internal market in electricity entered into force on 19 February 1997,
whereas Directive 98/30/EC on common rules for the internal market in natural gas entered
into force on 10 August 1998. These Directives were repealed following the adoption of a
second regulatory package in 2003 (in particular Directive 2003/54/EC for electricity' and
Directive 2003/55/EC for gas®).

During this time, the basic concepts of the internal energy market have become embedded in
terms of the legal framework, institutional arrangements and the physical infrastructure such
as IT equipment. However, at the same time, meaningful competition does not exist in many
Member States. Often customers do not have any real possibility of opting for an alternative
supplier. Even customers who have successfully changed supplier are often not satisfied with
the range of offers they receive. In summary, stakeholders do not yet have a high degree of
confidence in the internal market.

Since the informal Hampton Court meeting of Heads of State and government in 2005,
followed by the Green paper on an European Strategy for sustainable, competitive and secure
Energy adopted by the Commission in March 2006 (COM (2006)105 final), energy and
especially the energy internal market, have increasingly become political priorities on the
European Commission’s, Council's and Parliament's agenda.

As a consequence of shortcomings identified, the Commission conducted throughout 2005
and 2006 an inquiry for the gas and electricity sectors under competition law. The problems
are not just the result of incomplete implementation of the existing 2003 Directives, but also
the result of built-in structural and regulatory problems not yet addressed. Even in Member
States where the current legislation is being fully implemented, problems remain to be solved.

On 10 January 2007, the Commission presented a Communication to the European Parliament
and the Council titled "Energy for a changing world". Within this general framework, the
Commission adopted two specific papers related to the functioning of the internal market for
electricity and gas.

One is a Communication named "Prospects for the internal gas and electricity market",
whereas the other is a sector enquiry launched on 13 June 2005, pursuant to Article 17 of
Regulation 1/2003 EC. In both documents, the Commission concluded that consumers and

Directive 2003/54/EC of the European Parliament and of the Council of 26 June 2003 concerning
common rules for the internal market in electricity and repealing Directive 96/92/EC (OJ L 176,
15.7.2003, p. 37).
Directive 2003/55/EC of the European Parliament and of the Council of 26 June 2003 concerning
common rules for the internal market in natural gas and repealing Directive 98/30/EC (OJ L 176,
15.7.2003, p. 57).
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businesses were losing out because of inefficient and expensive gas and electricity markets.
Particular problems include high levels of market concentration; vertical integration of
supply, generation and infrastructure leading to a lack of equal access to, and insufficient
investment in infrastructure; and possible collusion between incumbent operators to share
markets.To tackle these problems, the Commission announced it would pursue follow up
action in individual cases under the competition rules (anti-trust, merger control and state
aids) and act to improve the regulatory framework for energy liberalisation in place since
2004.

The persistent nature of infringements demonstrates to a certain extent also the insufficiencies
and shortcomings of the current EC legal framework arising from the directives. Energy
regulators are not granted the necessary powers and independence enabling them to ensure
that open markets that function in an efficient and non discriminatory manner are put into
place. In addition, the existing legal framework does not allow for a proper and efficient
regulation of the cross border issues relating to gas and electricity network access. The fact
that access to cross border interconnectors is often granted in a preferential manner shows that
current rules are insufficient. Finally, the legal and functional unbundling of network
operators that are vertically integrated with production and supply activities, which is
provided for under the current directives, does not succeed in ensuring equal access to the
networks for all suppliers.

The 2007 Spring European Council invited the Commission to propose further measures, in
particular as regards effective separation of supply and production activities from network
operation, the further harmonisation of the powers and strengthening of the independence of
the national energy regulators, the establishment of an independent mechanism for national
regulators to cooperate, the creation of a mechanism for transmission system operators to
improve coordination of networks operation and grid security, cross-border trade and grid
operation, and increased transparency in energy market operations. The European Council
also underlined the need to strengthen security of supply in a spirit of solidarity between
Member States.

The European Parliament, in its Resolution on Prospects for the internal gas and electricity
market adopted on 10 July 2007, expressed a strong political support in favour of a common
energy policy. As regards the internal market, the European Parliament considered in
particular that "transmission ownership unbundling is the most effective tool to promote
investments in infrastructures in a non-discriminatory way, fair access to the grid for new
entrants and transparency in the market". It underlined however that other measures are also
necessary and that the differences between the electricity and gas markets may call for a
partially different implementation. The European Parliament also called for enhancing
"cooperation between national regulators at EU level, through a EU entity, as a way to
promote a more European approach to regulation on cross-border issues”. Finally, the
European Parliament report entails a series of indications on the functioning of the internal
market of electricity and gas.

Summary of the Commission services' analysis

In the following impact assessment, a number of options were examined and compared. The
Commission services' analysis can be summarised for each of the main policy measures.

- Further TSO unbundling: complete separation of ownership between the transmission
networks and generation/supply interests (full ownership unbundling) is the solution that
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offers the best guarantees from a competition point of view. The level of regulation required
to implement full unbundling is also lower than for an ISO and even more so than in the case
of regulated unbundling.

- Enhancing the role and coordination of regulators: the status quo is not a viable option, as it
emerged from both the findings of the Commission and the stakeholder consultation.
Increasing regulators' powers and independence should be extremely beneficial for
competition, ensuring a level-playing field for companies in Europe. The costs are very
limited compared to expected benefits in terms of market functioning. The lack of
coordination between regulators, which was unanimously criticised, would be better
addressed through the structure of a Community agency with strong involvement of all EU
regulators. The option of setting up a single European regulator is premature at this stage and
is likely to encounter strong resistance from a number of Member States and stakeholders.

- Co-ordination between TSOs: Increasing TSO co-ordination is absolutely essential. A
balance can be struck between regulatory oversight and "do nothing" by introducing formal
+ +"

coordination between TSOs, the so-called "ETSO /GIE option, which appears to be suitable
for attaining the objective pursued.

- Increased transparency for wholesale markets: Stakeholders supported a full range of data
disclosure covering capacity, storage and energy flow data. This is not contradictory with the
necessity to protect confidentiality and prevent collusion. A unified approach to improving
transparency based on a set of pan-European high level standards of data disclosure for gas
and electricity, as proposed by the Commission services, would be very much welcomed by
market players.

- Actions to regulate long-term contracts in gas. At this stage, the conclusion of the cost-
benefit analysis of further legislative measures concerning long-term contracts in gas was not
conclusive.

- Access to gas storage facilities: competition on the gas storage market would benefit from
legal unbundling and the implementation of current ERGEG guidelines on gas storage
operations.

- The Commission services will look further into the potential benefits that could be expected
from creating strategic stocks for gas at EU level. The level of support from stakeholders for
such measures is limited for the time being.

- Changes to the framework for investment in gas import infrastructures: Article 22 of
Directive 2003/55/EC (gas Directive) for investment in gas infrastructure and criteria for TPA
exemptions need to be amended. There is a clear added value from EU action at this level, in
order to create favourable conditions for investment.

- DSO unbundling: the benefits from further unbundling at the distribution level are not
overwhelmingly higher than costs. Due to the recent entry into force of the last liberalisation
date in a number of Member States, it would seem to be disproportionate to go a step further
in forcing unbundling in this activity.

- Further actions relates to consumer protection: the Commission services propose to adopt an
Energy Charter which should provide a suitable level of protection at EU level, in particular
against energy poverty.
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- A combination of regulatory measures could ensure that the strategic importance of the EU
gas and electricity networks is properly taken into account and that the EU unbundling
requirements are correctly respected also by third country companies.
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SECTION 1: PROCEDURAL ISSUES AND CONSULTATION OF INTERESTED PARTIES

This impact assessment was prepared in view of a package of legislative measures
designed to address the issues identified by the Commission in its Communication of 10
January 2007 (reference: COM(2006)841)

1.1. Organisation and timing

This impact assessment accompanies the legislative proposal which is part of the
Commission's 2007 Work Programme under reference 2007/TREN/007.

1.1.1.  Chronology of the IA

The Energy and Transport Directorate General of the European Commission (DG TREN),
launched in September 2006 the preparatory work for this impact assessment to assess policy
options related to the completion of the internal energy market for gas and electricity.

Whilst preparing the internal energy market report (COM 2006(841), published on 10 January
2007, DG TREN decided also to study a number of possible changes to the legislation
currently in force. The policy options contained in this impact assessment were developed in
the following way.

1.1.2.  Follow —up on previous Directives and Regulations

Nearly all Member States failed in implementing properly and on time the second
liberalisation package. Infringements proceedings were started against 20 Member States in
2004; some are still open and may eventually be brought to the Court of Justice.

Most of the Member States were not able to comply with the two Directives within the one-
year timeframe set by the directives . The "2003 second package" was quite ambitious and
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required important changes in the sector. The most important changes concerned the structure
of the vertically integrated companies (legal unbundling), the preparation of the full opening
of the market by 1 July 2007 and the reinforcement of the powers of the national regulators.

1.1.3.  Benchmarking report and country reviews

In addition to the annual benchmarking exercise of the Member States, DG TREN decided in
2006 to adopt a new approach, based on on-site visits to most of the Member States in order
to assess the functioning of the internal market at national level. These reports were made
public as an annex to the main 2006 report.

1.1.4.  Sector inquiry

Decided in June 2005 by the Commission and completed in January 2007°, the sector inquiry
led by DG COMP (in close cooperation with DG TREN) provided a significant input for the
assessment of the functioning of the Energy internal market.

The Commission's 2006 assessment of progress incorporating both the sector inquiry and in-
depth country reviews of the functioning of the electricity and gas markets in Member States
confirmed the slow progress in building a truly competitive integrated European market. This
was not just the result of incomplete implementation of the existing 2003 Directives, but also
the result of in-built structural and regulatory problems not yet addressed. Even in Member
States where the current legislation is being fully implemented, problems remain to be solved.

In March 2007, the European Council formally asked the Commission to prepare new
legislative measures.

1.2. Involvement of other Directorate Generals

Given the cross-cutting nature of the planned impact assessment work, DG TREN set up an
inter-service steering group. The steering group included the Secretariat General, the Legal
Service, and the following Commission Directorate Generals: Competition, Economic and
Financial Affairs, Employment, Enterprise, Environment, Information Society and Media,
Internal Market, Health and Consumer Protection and the Joint Research Centre. The first
meeting of the steering group took place on 9 November 2006, in order to discuss, amend and
finally approve the Terms of Reference of an external study (contractor: ECORYS). The
contract was signed in December 2006. Due to the sensitivity for stakeholders (in particular
market players) of some policy options, an additional consulting firm (Moffatt Associates)was
chosen in order to support the work of ECORYS, specifically to assess the questions of
ownership unbundling of transmission system operator and transparency of data.

In addition to this external consultation, the Commission services used their own econometric
model in order to quantify the impacts of certain measures.

3 COM(2006) 851.
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1.3. Consultation and expertise
1.3.1.  Information sources

The Commission services used several information sources in order to prepare this impact
assessment.

e First, it drew upon the results of the abovementioned report on the internal market and the
competition sector enquiry.

e Second, it has maintained very regular contacts, usually under the form of meetings or
conferences, with a wide range of stakeholders, including Member States, regulators,
companies operating in the electricity and gas sector, consumer organisations, trade unions,
financial institutions...

e Third, DG TREN decided to rely on a consultant in helping it prepare the impact
assessment, in particular concerning stakeholder consultation on a number of policy
options contained in the 10 January communication.

e Fourth, the Commission requested the advice of the European Regulators Group for
Electricity and Gas (ERGEG) on possible new legislative measures. These ERGEG papers
are public’.

On 12 January 2007, a kick-off meeting between the consultant and the steering group took
place. The objective was to verify the full understanding of the scope of the project with
consultants, as well as to indicate some specific organizational and practical arrangements of
the team. The log-frame methodology was chosen. ECORYS also proposed to adopt a web
questionnaire to meet scale and time constraints, disseminating via a web site and enabling
on-line answers.

It was agreed that the consultant would draft a preliminary report, based on a questionnaire
which was to be prepared on the basis of input provided by the Commission. The members of
the steering group established the list of stakeholders who should be targeted for consultation.
The scope of the list offered an opportunity to a wide spectrum of stakeholders to provide
their views.

1.3.2.  Stakeholder consultation

Stakeholder consultation on the measures to complete the internal market for gas and
electricity started very early. The Commission invited stakeholders to give their views to the
green paper adopted in March 2006. This document already included the idea that the internal
market legislation for electricity and gas should be amended. 1500 contributions were sent to
the Commission.

With regard to consultation of Member States, following the adoption of the January 2007
Communication "An energy policy for Europe", the Commission presented its
Communication to the Council, and explained the main findings in several Council Energy
working group meetings. Member States commented on it and, via the Council of Ministers,

See ERGEG website at www.ergeg.org
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each Member State finalised a position paper. Some Member State have expressed detailed
views on the content of the internal market report.

In addition, a targeted consultation took place early 2007, which was conducted by ECORY'S
and Moffatt Associates. The following stakeholders were consulted:

Regulators: ERGEG (European Regulators' Group for Electricity and Gas)

Transmission system operators: ETSO (for electricity), GTE (for gas)

Associations of electricity and gas companies: Eurelectric, Eurogas, GEODE (small
distribution system operators), GIE (Gas Infrastructure Europe)

Independent producers associations: EWEA (European Wind Energy Association), EREC
(European Renewable Energy Council)

Consumer associations: BEUC (European consumers' organisation)

Industrial energy users' Associations: IFIEC EUROPE (International Federation of
Industrial Energy Consumers), EuroMetaux, EFMA (European Fertilizer Manufacturers
Association), Cefic - European Chemical Industry Council, Cimeurope, VEMW Association
for Energy, Environment and Water, VIK Verband der Industriellen Energie- und
Kraftwirtschaft e.V., MEUC Limited (Major Energy Users Council), UEAPME (the European
Association of craft, small, and medium size enterprises)

Traders and new entrants: EFET — European Federation of Energy Traders, BNE
Bundesverband Neuer Energieanbieter

Trade Unions EPSU - European Federation of Public Service Unions, European Mine,
Chemical and Energy Workers Association — EMCEF

NGOs: World Wildlife Fund (WWF)

Moftatt Associates consulted additional stakeholders, mainly companies which could be
affected by the unbundling of their assets but also possible buyers of such types of assets.
Financial institutions and investment funds were consulted as well to test the financial
feasibility of the policy options of the Commission. In this context, 56 stakeholders were
consulted.

The stakeholder consultation by ECORYS focussed on 23 relevant European representative
platforms and their members. A total of 339 questionnaires have been filled out by
organisations having their roots in 19 countries linked to 15 stakeholder platforms. In addition
73 questionnaires have been filled out by organisation not connected to a particular country or
one of the actively approached stakeholder platforms. It should be noted that responses sent to
this consultation came, to a significant extent, from vertically integrated companies, which
created a bias in the assessment of some of the proposed options. There was no possibility to
redress this imbalance in an objective manner. The consultant's report weighted a company
response in the same manner as the response by an association no matter how many members
it had. The Commission services did not modify the weighting, took account of that fact while
drawing conclusions from the consultation.
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The stakeholder consultation showed overall support for proposed Commission measures. For
instance, concerning ownership unbundling, a majority of respondents to the questionnaire of
Moftatt Associates saw the proposed measures as necessary or essential. Regarding the
intended effect of the legislative proposals, this support is higher with regard to full ownership
unbundling (62%) than with regard to the creation of independent system operators (52%).
There were mixed opinions on the cost effects of an extension of the regulator powers, but a
clear majority supporting the measure. Respondents also welcomed increased coordination of
regulators and TSOs at EU level, as well as increased transparency. Measures for strategic gas
stocks did not receive strong support. Regarding consumer protection, replies were
understandably mixed, given the differences of views between companies and consumers'
associations. (The detailed results are given in the consultant's report.)In parallel, there have
been consultations and regular contacts between the Commission services and established
stakeholder groups. Example of such contacts are the Florence (for electricity) and Madrid
(for gas) forums. Such forums were set up to discuss issues regarding the creation of a true
internal electricity and gas markets. The participants are national regulatory authorities,
Member States, the European Commission, transmission system operators, traders,
consumers, network users and exchanges. The Forums usually convene once or twice a year.
The first meeting was held in 1998 for Florence and 1999 for Madrid. These forums ensure
that most stakeholders are fully informed throughout the preparatory process.
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SECTION 2: PROBLEM DEFINITION
2.1. Main issues

In its Communication of 10 January, both in the Internal Market report and the Energy Sector
Enquiry, the Commission had identified a number of issues to be solved, possibly by
introducing new legislation. They are the following:

market concentration and market power;

vertical foreclosure (in particular the inadequate unbundling of network and supply;

lack of market integration (including lack of regulatory oversight for cross border issues);
lack of transparency; price formation mechanisms; downstream markets for gas;
balancing markets

liquefied natural gas (LNG) markets.

Section 4.4 discusses the relationship between the proposed policy options and the structural
problems of the electricity and gas markets. Annex IV presents a corresponding table.

2.2. Causes

Most of the problems are linked to the existence of vertically integrated companies, which not
only control essential facilities (such as electricity transmission systems, gas transport
networks or main gas storage facilities) but also enjoy significant market power in the
wholesale and sometimes retail markets. It is important that new entrants are able to invest in
new generation and gas import capacity since incumbents, if not properly unbundled, are
likely to gain from a position of artificial shortage. In practice, EU companies are often not
able to sell electricity and gas across the EU on equal terms as incumbent suppliers. In
particular, non-discriminatory network access and an equally effective level of regulatory
supervision in each Member State do not yet exist. The high concentration of production,
transmission and distribution structures characterising the European electricity and gas system
have led to extremely high entry barriers for newcomers. For the transmission systems and
distribution systems, economies of scale have typically led to the establishment of natural
monopolies, characterised by high fixed and relatively lower variable costs. The emergence of
vertically integrated natural monopolies (up- and/or downstream) exacerbates barriers to
market entry, thus being an important obstacle to competition and efficiency gains.

These vertically integrated companies have an incentive to hinder the entry and expansion of
rivals in order to maintain their market power and thus achieve higher profits. There are many
ways in which control of the transmission/transport system can be used for this purpose,
ranging from a lack of transparency on available transmission capacity and load profiles to
discriminatory terms and conditions for third party access. If access charges are not properly
regulated, they may give rise to a "margin squeeze", whereby the vertically integrated
incumbent sets access charges at such a high level relative to its end-user prices that the
margin is too small to provide an incentive for a new firm to enter the market.

Technical progress and new policy priorities are paving the way, amongst others, for the
development of renewable energies and LNG. This puts an additional burden on production
and transmission systems, which should able to cope with more decentralised production
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facilities and effectively connect these new facilities with the overall transmission system.
Vertically integrated incumbents, who are usually specialised in centralised structures, have
little incentive to do so, as opposed to unbundled TSOs that would have any incentive to get
access to as many new suppliers of energy as possible.

A direct link exists between network capacity and competition. Vertically integrated
companies have a disincentive to invest in their networks; "congestion revenues" are often
higher than expected profits from building new links. This disincentive hinders the entry of
companies providing energy from renewable sources and is an obstacle to the integration of
European markets through of the development of cross-border interconnections.

There is insufficient co-ordination between national energy networks, in terms of technical
standards, balancing rules, gas quality, contact regimes, and congestion management
mechanisms, which are necessary to permit cross-border trade to work effectively. If TSOs
are also active in the supply markets, there is a danger that such collaboration could lead to
collusion (e.g. market-sharing) in those markets.

A related problem is that vertical integration may prevent the formation of companies that
genuinely operate across national borders (rather than using control of the network to
perpetuate market segmentation and thus maintain their market power).

Transmission system operators possess commercially sensitive information about the
companies that use the system. Experience in the energy sector and others shows that, in a
vertically integrated company, despite the existence of "Chinese walls", it is difficult to
prevent the leakage of such information from one part of the company to another. Such
information gives the vertically integrated firm an advantage over its rivals which it can use to
keep its market power. Even if no abuse takes place, the existence of links between the TSO
and a supplier could damage market confidence and thereby discourage new entry and the
development of competition. The market power of the vertically integrated company can be
increased by cross-subsidisation from network activities to supply activities. This cross-
subsidisation does not necessarily have to involve cash flows: network revenues can boost the
credit rating of the whole group, thus lowering capital costs for the competitive parts of the
group. The regulation of vertically integrated companies is costly and complex, in particular
because of the strong incentives and multiple possibilities for discriminatory behaviour that
vertical integration produces.

2.3. The current framework does not address all issues

Although the measures taken so far to mitigate these problems have had a positive impact,
they have proved insufficient. There are signs that the continuous persistence of dominant
positions in wholesale and retail markets is leading some Member States to impose
generalised caps on electricity and gas prices. Depending on the level at which such price
caps are set, they can prevent the Internal Energy Market from functioning and suppress price
signals that new capacity is needed, thus exacerbating the problem of underinvestment.

Although significant progress has been made, status quo is not an option. Already, the
shortcomings identified by the Commission, both in the implementation of current legislation
and in competition law, are impeding the positive effects of liberalisation. The EU internal
market does not truly exist yet and each ministry, national energy regulator and competition
authority continues to act without taking into account the EU common interests. In some
cases, this may lead to disproportionate advantage for “national champions” in the name of
security of supply's objectives.
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24. Expected benefits

As well as improving efficiency, the internal market contributes strongly to the objectives of
security of supply. The prospect of a large EU market for electricity and gas with common
rules is a strong incentive for new investment. Competitive markets also encourage
diversification since flexibility to react to market conditions is encouraged. An integrated
market also provides a more powerful bargaining position for European energy companies
when sourcing energy in global markets since there is a larger range of options available as
regards supply routes and better access to customers. Security of supply can no longer be
considered to be only a national issue. The development and operation of Europe’s energy
networks must, in the future, be conducted in much more coordinated way, at least on a
regional basis, if future disruptions are to be avoided. This is not the case at present and the
objective of a coherent and secure European network is far from a reality.

The proper functioning and optimization of the EU electricity transmission system - in terms
of reliability, robustness, efficiency and costs — is clearly in the interest of all European
citizens and industries. However, in the current regulatory framework, no market actor has an
economic incentive to support the R&D activities necessary to drive the future evolution of
electricity networks, particularly of the European interconnected system. The main barrier for
this type of Research activities is the dichotomy between the actor(s) which are supposed to
finance the research/innovation activities and those who will receive the benefits. The pan-
European blackout of 4 November 2006 demonstrated the vulnerability of electricity supply
in Europe. In its advice delivered at the request of the Commission on 20 December 2006,
ERGEG concluded that lessons from the 2003 Italian blackout have not been followed
through, and that the following was needed to keep the lights on in Europe in the future:

- Adoption, on proposal of the European Commission, of legally binding operational security
rules;

- Development by the Commission of a framework for the electricity network as part of its
energy strategy;

- Improvement of the co-operation between EU electricity grid operators which should be
publicly accountable for their actions.

The assessment made by the European Commission in its January Communication is widely
shared and there are vivid requests from interested parties, especially from electro intensive
consumers, to open the markets effectively and ensure a level playing field.

2.5. Does the EU have the right to act?

The European Council and the European Parliament have called on the Commission to
propose new legislative measures in order to improve the functioning of the internal market
for electricity and gas. The Commission intends to propose amendments to current legislation
in force. The Treaty base would continue to be Articles 47(2), 55 and 95, as in the current
electricity and gas Directives.

In the discussion on ownership unbundling, the issue of property rights have been raised
Property rights are usually protected by the Constitution at national level. At European level,
it is included in Article 17 of the Charter of Human Rights of 2000, which is compatible with
tradition, legislation and practice in all the Member States. According to European caselaw,
fundamental rights are not absolute prerogatives, but should be taken into account due to their
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function in the society. As a result, Article 17 caters for restrictions to the exercise of property
rights if the following four conditions are met:

1.

Public interest: public interest is protected to the extent that only ownership
unbundling allows for effective separation of assets.

Conditions defined in legislation: condition met with the adoption of a Directive or
Regulation.

Proportionality ("to the extent necessary for the general interest"): ownership
unbundling and ISO are only proposed because they are really necessary.

Adequate compensation for the loss is to be determined in the Regulation or
Directive. The case of the Spanish electricity TSO, Red Electrica de Espaia, is
interesting: since being listed in 2002, the company value tripled in 5 years, with
subsequent benefits for its shareholders (see Annex I). In the case of the UK gas
industry, a share splitting approach was used to preserve the interests of shareholders
which have subsequently benefited considerably from the break up British Gas (see
Annex I).

Regarding the fundamental rights limits, it is clear that if any divestiture would be imposed to
the company owning the assets, financial compensation should be put in place. The Treaty is
neutral regarding the nature of the property. The Commission services do not intend to
propose TSOs' privatisation.

A justifying element for any restrictive effect of the proposed options to the right of
establishment and the freedom of capital movements could be found in imperative reasons of
general interest (e.g. security of supply)
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SECTION 3: OBJECTIVES

The European Council and Parliament recalled earlier in 2007 that a European energy policy
was necessary. One aspect of this policy is the completion of an internal market for electricity
and gas. The measures examined below aim at contributing to this general objective. In
addition, an energy single market will have a positive contribution to the completion of the
objectives of the Lisbon strategy, in terms of competitiveness of the European economy,
(through efficient energy prices) and sustainability (via an additional incentive to develop
renewable energy sources). There is also an obvious link with other policies of the European
union, such as the review of the Emissions Trading Scheme (ETS) or the reduction of CO2
emissions thanks to the growth of renewable energy sources. The Commission also has a role
to play in ensuring that all EU citizens benefit from the liberalisation process.

A range of secondary objectives will play an important role in the overall strategy.

3.1. Improving competition through better regulation, unbundling and reducing
asymmetric information

3.1.1.  Right to supply and right to buy

The European Union is still far from the objective of achieving a true internal energy market
where every EU consumer has the actual possibility to choose his or her electricity and gas
supplier freely between any EU company.

In addition, the European Union has not yet adequately addressed the challenge of investing
in the right level of new infrastructure based on a common stable European regulatory
framework in support of the internal market. The necessary degree of co-ordination between
national energy networks, in terms of technical standards, balancing rules, gas quality,
contract regimes, and congestion management mechanisms, which are necessary to permit
cross-border trade to work effectively, is largely absent.

3.1.2.  Ensure a level playing field through improved regulation

Both the sector inquiry and the country reviews conducted by the Commission during 2006
have unearthed a variety of specific examples which demonstrate the shortcomings of the
existing regulatory framework.

In addition, the existing regulatory framework has given rise to problems in the field of
capital movements

The Commission noted these ongoing problems in the electricity and gas market in its report
issued at the end of 2005. At the time, it was considered too early to draw definitive
legislative conclusions. However, the Commission did commit itself to a number of actions.
These have been delivered as follows:

1. The Commission has undertaken detailed country reviews, interviewing market
participants in each Member State, including smaller companies and new entrants.
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2. Based on the advice of the European Regulators Group for Electricity and Gas
(ERGEQG), the guidelines on congestion management for cross border electricity
exchanges were adopted on 9 November and entered into force on 1 December 2006.

3. ERGEG has developed the regional initiatives in 2006 and is working, via mini fora,
towards removing barriers to market integration in the following areas: transparency,
access to capacity, and the development of gas hubs.

4. The Commission has completed the sector inquiry. A number of investigations have
been launched against companies in the electricity and gas sectors.

The Commission started infringement proceedings related to freedom of capital movements.

The Commission announced it would take action to address the remaining issues in the
following areas:

— Ensuring non-discriminatory access to networks,

— Improving regulation of network access at national and EU level,

— Reducing the scope for unfair competition,

— Providing a clear framework for investment,

— Resolving issues relating to households and smaller commercial customers.

The Commission's main objective is to have a complete internal energy market with open
competition and effective regulation in place.

3.1.3.  Efficiency and productivity of the sector and competitiveness of EU companies

Liberalisation has clearly led to some efficiency improvements in energy supply and delivered
savings to customers, particularly in the initial phase. However, Recent increases in wholesale
electricity and gas prices have, to a greater or lesser extent, fed through into the bills of end-
users and now offset some of the earlier reductions, particularly for the very largest industrial
energy users. It is highly questionable that gas and electricity prices are the result of a truly
competitive process rather than being the direct result of decision of companies with market
power. This is confirmed by the recent London Economics study on wholesale electricity
markets®, which states that these prices "are significantly higher than would be expected on
perfectly competitive markets" event after taking into account the rise in generation fuels.

Thanks largely to the benefits of the implementation of previous EU legislative packages,
retail electricity prices have, on average across all users, remained relatively constant in real
terms over the period, despite very obvious price increases in the cost of primary fuels, clearly
demonstrates the effect of increasing efficiency in electricity supply. The electricity price in
particular for households would in fact have decreased if the effects of taxation were
excluded. As far as gas is concerned, the factors affecting prices, such as the need to move to

http://europa.eu/rapid/pressReleasesAction.do?reference=IP/07/522 & format=HTML &aged=0&languag
e=EN&guilanguage=en
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higher cost sources of supply, for example liquefied natural gas (LNG), and the continued
linkage of some gas imports to the price of oil, would have occurred whether or not
competition had been introduced. It must be recalled that energy prices cannot be expected to
always remain low regardless of external factors.

3.2 Improving security of supply by strengthening the incentives for sufficient
investment in transmission and distribution capacities

3.2.1.  Coordination of investments between TSOs

In order to make sufficient transmission capacity available to meet demand and integrate
national markets, network operators would need coordinated long-term planning of system
development to plan network investments, and monitor the developments of transmission
network capacities.

3.2.2.  Security of supply and energy dialogue with our main suppliers in gas

The internal market contributes strongly to the objectives of security of supply. The prospect
of a large EU market for electricity and gas with common rules is a strong incentive for new
investment. New investment is clearly responding to the price signals in wholesale and
balancing markets where these are allowed to function properly.

Competitive markets also encourage diversification since flexibility to react to market
conditions is encouraged. An integrated market also provides a more powerful bargaining
position for European energy companies when sourcing energy in global markets. This has all
been delivered as a result of the liberalisation process and further improvement to security of
supply would result from a more competitive framework.

Security of supply can no longer be considered to be only a national issue. The means of
addressing such issues cut across national boundaries and will be beyond the powers of any
individual country. Specifically, the development and operation of Europe’s energy networks
must, in the future, be conducted in much more co-ordinated way, at least on a regional basis,
if future disruptions are to be avoided.

3.2.3.  Promotion of technological developments

The future electricity infrastructure will have to face three major challenges: a) the integration
of the national systems into a properly managed single European system, b) the massive
integration of intermittent and non-dispatchable sources, like wind and combined heat and
power (CHP), c¢) the security of the system and its robustness to large scale cascading system
problems (for instance to avoid or limit blackouts). Solving these problems with the
technologies and operational models which are used today will be either impossible or
extremely uneconomical. In theory, several alternatives routes could be followed to
implement better solutions. However, at this stage it is still unclear which one would be the
best, both technically and economically. The Commission services are taking such
developments into account in this impact assessment.

3.3. Improving consumer protection and preventing energy poverty

The Commission believes that improved competitive conditions and security of supply are in
the interest of all consumers. Therefore all policy options directly related to these two
objectives are contributing to consumer protection.
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Enabling easier price comparisons is also a very important measure for all consumers, from
the largest companies to all households.

34 CONTROL OF THIRD COUNTRY INVESTMENTS IN EU ENERGY (ELECTRICITY AND
GAS) INFRASTRUCTURE

Outside the EU, it will be difficult, even impossible for the Commission to prove that the
unbundling rules are properly applied and implemented for supply companies investing in EU
transmission system operators. This needs to be addressed, together with the conflicts of
interests that external suppliers may face. Conflicts of interest include strategic
underinvestment to prevent supply diversification, abusive manipulation of transmission
systems to favor supply arms, and using supply monopolies to obtain transmission assets at
below market prices; all of these have already been identified within the EU.
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SECTION 4: POLICY OPTIONS

The Commission, in its Communication in January 2007, outlined main policy options for
improving the performance of energy markets and achieve the abovementioned objectives.

4.1. Improving competition through better regulation, unbundling and reducing
asymmetric information

4.1.1. Strengthened TSO unbundling including the two options of full ownership
unbundling and 1SO

One of the possible options is "business as usual" which would mean relying on current
legislation including legal and functional unbundling for TSOs. Concerning the necessity to
further unbundle transmission from other activities within vertically integrated companies,
three options were considered. One is ownership unbundling. The TSO would both own the
transmission assets and operate the network. It would be independently owned, i.e.
supply/generation companies could no longer hold a significant stake in the TSOs. The other
option is the independent system operator (ISO) whereby the transmission network would be
operated and developed by a third party, fully independent from the vertically integrated
companies. A further option was presented at the March European Council, called "regulated
unbundling". It consists in the "status quo" from the point of view of unbundling, but would
grant further powers to the regulators to regulate in more detail such issues as third party
access.

4.1.1.1. Fully (ownership) unbundled TSOs.

The TSO would both own the transmission assets and operate the network. It would be
independently owned, i.e. supply/generation companies could no longer hold a significant
stake in the TSOs In some Member States, vertically integrated companies are still partially or
completely state-owned. In that case, transmission assets would stay public but, in order to
guarantee the independence of the TSO towards the generation companies, different
ministerial departments could be responsible for the newly separated activities.

In the electricity sector, 13 Member States have gone beyond the requirements of legal and
functional unbundling of the present Directive by implementing full ownership unbundling of
the transmission networks. In the gas sector, 6 out of the relevant 21 Member States have
opted for ownership unbundling of the TSOs’. While ownership unbundling of TSOs has
often taken place as part of the privatisation process of state owned monopoly companies,
some countries such as the Netherlands, Italy and Spain have, in recent years, carried out full
ownership unbundling of largely privately owned energy companies. In Spain and Italy,
ownership unbundling was achieved by gradually restricting the shareholding of the
integrated companies in the network operators. In the Netherlands, a law passed in the year
2000 required state ownership of all essential grids which resulted in the full separation and

EU member states with full ownership unbundling for their electricity TSOs are: Czech Republic,
Denmark, Finland, Italy, Lithuania, the Netherlands, Portugal, Romania, Slovakia, Slovenia, Spain,
Sweden and the UK. In the gas sector, the TSOs of Denmark, the Netherlands, Portugal, Romania,
Spain and the UK are fully ownership unbundled. It should be noted that 6 Member States have a
derogation from the unbundling requirements, i.e. Cyprus, Finland, Greece (until end 2006), Latvia,
Lithuania and Malta.
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nationalisation of the electricity and gas networks by buying out the private shareholders for
€ 1 billion and € 2.77 billion respectively.

4.1.1.2. Independent system operators (ISO).

Separate system operators without ownership unbundling: in this case, integrated companies
can keep network assets, but the network is managed by ISOs in which they can have no
(significant) stake. ISOs need to be "strong" (ISO+), with decisional power over operation,
maintenance and investment.

This solution would require separation of system operation from ownership of the assets.
Supply/generation companies could no longer hold a significant stake in the independent
system operator (ISO). However, the transmission assets themselves could remain within a
vertically integrated group. The system operator would be solely responsible for operation and
dispatch, being the primary interface with network users, and would exercise control over
network maintenance and development decisions. System operators would require sufficient
funds and personnel not employed at the same time by a vertically integrated group. The ISO
model would require detailed regulation and permanent regulatory monitoring, bearing the
following questions in mind:

e What are the tasks of the ISO?
e Does an ISO have investment capacity of its own?

e How would generation companies be prevented from using ISO as a way to stabilise their
market shares?

. System operators would require sufficient funds and personnel not employed at the same
time by a vertically integrated group. The ISO model would require detailed regulation and
permanent regulatory monitoring.

A sub-option of the ownership unbundling (OU) option was elaborated, due to the possible
negative impact of the full OU on integrated companies. In this case, the shares of the
vertically integrated undertaking are divided into shares of the undertaking owning the
transmission system on the one hand and shares of the generation or supply undertaking on
the other hand. These shares are attributed to the shareholders of the previously vertically
integrated companies.

This option requires closer supervision from the regulator whereas some more detailed
requirements will be requested from the national authorities. This option was not defined at
the beginning of the stakeholder consultation and it is not possible to assess to which extent it
would be supported by market players. One can expect a strong support because this option
allows the vertically integrated company not to sell its transmission asset.

4.1.1.3. Regulated Unbundling

The Commission services examined the "regulated unbundling" option presented at the March
energy Council in relation to the objective of further market liberalisation. It is very much a
"business as usual" scenario, as it does not force further unbundling, and relies heavily on
implementation of rules at national level, with the associated risk of further divergence
between national markets. It has already been highlighted that consistency of regulatory
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conditions was the key to the completion of a truly Internal Market for electricity and gas. As
confirmed by regulators’, the potential for undue discrimination will always exist where a
vertically integrated company undertakes both competitive and monopolistic businesses. This
is because a network business can favour the competitive company in its own group over
other competitor businesses. 4.1.2.  Strengthening of national energy regulators so that
powers are harmonised

The 2003 electricity and gas Directives extended the powers of national energy regulators and
required to establish authorities with specific competences. However, in many cases,
experience suggests that the effectiveness of regulators is frequently constrained through a
lack of independence from government and sufficient powers and discretion. For example, the
country reviews have revealed that there are many issues for which regulators do not have the
necessary effective ex-ante powers such as establishing rules on functional unbundling or on
non-tariff access conditions. In other cases, regulatory duties are split between the specific
regulatory authority and a ministry or the competition authority.

Regulators would need strong ex-ante powers over the following areas: 1) all aspects of third
party access to networks, ii) access to gas storage, iii) balancing mechanisms, iv) market
surveillance of e.g. power exchanges, v) compliance with functional and account unbundling
for distribution system operators, vi) all cross border issues, vii) consumer protection
including any end-user price controls viii) information gathering, ix) sanctions for non-
compliance. It therefore intends to propose a strengthening of the Directives on this basis.

It is also essential to ensure that decisions at national level do not have an adverse effect on
the aspects most critical for market entry and the evolution towards an EC internal market,
respectively for gas and electricity. To this effect, certain individual national regulatory
decisions, in particular as regards cross border issues and the effective development of
competition, should be notified to the Commission. This structure is already used in relation
to exemptions for third party access for new infrastructure (under Article 22 of the Gas
Directive 2003/55/EC and Article 7 of the Electricity Regulation (EC) No 1228/2003) and in
the electronic communications sector since 2003.

4.1.3.  Improving co-operation between EU energy regulators (either: 1. through existing
ERGEG function, 2. a more formal Agency approach or 3. an EU regulator) and
increasing TSO coordination

4.1.3.1. Cooperation between regulators

The creation of an integrated EU transmission network implies modifications to the regulatory
framework. Removing inconsistencies in investment decisions and network operation has
financial implications, including the allocation of costs and risk associated with increasing
capacity. In addition, ongoing problems exist in relation to inconsistencies at national level
between, for example, tariff structures, capacity allocation rules, balancing arrangements and
trading timetables and security of supply measures. The result of these differences in market
design is market segmentation with even some national markets remaining split into different
local “tariff” or “balancing” areas, which act against the development of the internal market.
This segmentation of the European market increases the effect of the dominance of a small
number of suppliers and is damaging to security of supply.

7 ERGEG Factsheet on unbundling, June 2007, ref No: FS-07-04
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Regulators are already seeking to resolve such issues through ERGEG and, explicitly, the
regional initiatives for electricity and gas. ERGEG (European regulators group for electricity
and gas) has been created by a decision of the European Commission in November
2003.Despite the fact that ERGEG has now become an important player, it does not have the
power to take binding decisions .It relies on each individual national regulator to implement
or not the recommendations adopted by ERGEG. There are encouraging signs that significant
improvements will be delivered in this way. However, progress is dependent on all the
involved regulators agreeing on improvements, and having the necessary powers and duties.
A greater impetus is therefore required, including more detailed EU co-ordination requiring
increased resources. This will be underlined in the Commission report on experience with
Regulation (EC) No 1228/2003 which will include a concrete list of actions. Three main
configurations might be considered, embodying the necessary delegations of powers in
compliance with the EC Treaty, which would require amendments to the legislative
framework, in particular as regards the second and third options.

— Gradually evolving the current approach: reinforcing collaboration between national
regulators by notably requiring Member States to give national regulators a
Community objective, and introducing a mechanism whereby the Commission could
review some decisions of national regulators which affect the internal energy market.

— A European network of independent regulators (“ERGEG+”): Under this
mechanism, the role of ERGEG will be formalised, and it would be given the task to
structure binding decisions for regulators and relevant market players, such as
network operators, power exchanges or generators, on certain precisely defined
technical issues and mechanisms relating to cross border issues. It would need the
appropriate involvement of the Commission, where necessary, to ensure that due
account was taken of the Community interest.

— A new, single body at Community level would be set up. It would in particular be
granted the responsibility for adopting individual decisions for the EU electricity and
gas market related to regulatory and technical issues relevant to making cross border
trade work in practice.

4.1.3.2. TSO coordination

The present framework contains very few or no references for TSO coordination. There
would therefore be no change to the current situation of relatively low cross-border trade
unless new legislation is introduced in this field.

An enhanced level of TSO co-ordination would require a new legislative framework at EC
level. Existing associations of TSOs (ETSO - European Transmission System Operators and
GTE - Gas Transmission Europe ) work at present on a voluntary basis. These associations
can issue recommendations and play a very important role in the different regulation forums
(Florence Forum for electricity and Madrid Forum for gas). They regroup all the national
transmissions systems operators in electricity and gas.

It is envisaged that the TSO cooperation structures publish network development plans which
include the modelling of the integrated network, scenario development and the assessment of
the resilience and deliverability of the integrated system. This development plan should be
sufficiently forward looking (e.g. at least 10 years) to allow for the early identification of
investment gaps, notably with respect to cross border capacities.
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In order to ensure complete interoperability between the national grids, a possible option
would be to promote the creation of a European transmission system operator focusing on the
two main areas of competences which are crucial for the good functioning of the EU internal
market: a common planning of necessary investments at EU level and the drafting of
harmonised technical rules.

The Commission proposes to reinforce the cooperation between the TSOs, but as stated in the
January communication "efforts should also be made to have a gradual evolution towards
regional system operators. These would be independently owned and would require
additional unbundling".

The European Council of March 2007 endorsed the idea of creating "a new Community
mechanism for Transmission System Operators to improve coordination of network operation
and grid security building on existing cooperation practices."

In the future, the Commission needs to rely more on TSO associations' competences and time
has arrived to grant them an institutional role with formal obligations and objectives being
added to their consultative role (“ETSO+\GTE+ solution").

They may, for example, be required by the Commission or the regulators, in particular in view
of ensuring security of supply, to report on European grid operation and investment as well as
the development of technical standards for network security discussed above. ETSO+\GTE+
could be granted the task of adopting recommendations on precisely defined technical issues
such as standards and operational rules. They could also, in particular, be responsible for
monitoring the developments of networks so as to improve the transmission capacities
between Member States. ETSO+\GTE+ would also be responsible for reviewing progress
with infrastructure investments, for example on a rolling two year basis as well as interacting
with local populations affected by such investments.

4.1.4.  Increasing transparency

The problem of concentration is made worse where dominant companies are not required to
reveal information to other market participants. For example, wholesale price movements are
often caused by variations in production or the use of import capacity by the largest electricity
and gas companies. If smaller market participants are unable to track the underlying causes of
changes in market price, they will be at a disadvantage. A higher degree of transparency
would also allow for improved market surveillance.

In the current framework, transparency is only partially addressed. ERGEG has therefore
already proposed guidelines on transparency and advised the Commission that these should be
made legally binding. The Commission intends therefore to introduce binding guidelines for
transparency either through new legislation or by modifying the existing electricity
Regulation (EC) No 1228/2003. It also intends to improve the transparency requirements for
gas using Regulation (EC) No 1775/2005. While the current regulatory framework has limited
scope as far as transparency is concerned, the business as usual is also considered in this
report.
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4.1.5. Modifying the treatment of pre-liberalisation long-term contracts for gas
transmission

Article 32(1) of Directive 2003/55/EC exempts long-term contracts for gas transmission
concluded pursuant to Article 3(1) of Directive 91/296/EEC. A possibility would be to delete
or change this provision in order to clarify that the legislation also applies to such contracts.

4.1.6. Enhanced Unbundling of DSOs including increasing regulatory scrutiny and
reviewing the 100,000 limit

Full market opening requires distribution companies to ensure fair access to networks, a
workable procedure for switching and confidentiality in data handling. However this is often
not yet the case. The are many concerns about the incidence of cross subsidies, discrimination
in the way information is handled as well as problems with switching procedures and load
profiling, including the interaction with balancing rules. Many of these difficulties can be
traced back to insufficient unbundling of network companies from supply businesses. Under
the existing Directives, DSOs above the threshold of 100 000 customers have the same
unbundling regime as TSOs.

Moreover, some market participants argue that the existing Directives do not provide
sufficient enforcement at Member State level. ERGEG has already set out a recommendation
on best practice for supplier switching and this needs to be enforced. The Commission
therefore intends to strengthen the powers of regulators to enforce functional unbundling.
Furthermore, DSOs with fewer than 100 000 customers are currently excluded from the basic
unbundling requirements in the current gas and electricity Directives. This makes it rather
unlikely, without very strong regulation, that other potential users will get fair access to
networks.

4.1.7.  Control of third country investment in EU networks

Measures may be needed to control the investment of third country companies in the EU gas
and electricity networks. The concern is that effective TSO unbundling may be undermined
by third country companies active in both supply and network operation and, more generally,
that ownership unbundling would lead to a sell-off of European networks.

The Commission services have identified three options that will assist in attaining the
objectives. These options are understood to be complementary. In any event, the first option is
essential for the implementation of ownership unbundling. The options are related to:

(1) Ownership unbundling / TSO Designation: A new Article could be included in the gas
and electricity directives to give the Commission the right to verify the unbundling
implementation in a so-called certification procedure.

(2) Strategic Importance of energy networks: this is designed to shield EU energy
networks by protecting them in trade terms. The option could be effected by (1) a declaration
of strategic importance, without an implementing piece of legislation, (2) legislation followed
by a declaration in the event of a trade dispute, or (3) both at the same time.

3) Ownership or Control of transmission systems: transmission systems shall be majority

owned by persons established in a Member State of the European Community. Transmission
system operators shall be established in a Member State of the European Community.
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The proposals for effective unbundling specify that supply companies active anywhere in the
EU cannot acquire EU network companies. This would exclude also external producers and
suppliers active in the EU, including state-owned companies, from operating or acquiring
networks in the EU. As it would be difficult to ensure effective unbundling of companies
outside the EU, the fear is that two companies outside the EU may discriminate against third
parties in Member States where one owns networks and the other supplies.

More generally, the concern is that the EU is vulnerable to a strategy of third countries to
dominate the EU markets not only in terms of supply but also by acquiring the networks. As
this strategy would give third countries an influence on network operation and development,
the EU objective of diversifying gas supply could be put at risk. Since long-term supply
agreements and the acquisition of network assets are usually concluded with the individual
EU companies and have a national focus, there is a risk that the individual companies and
Member States do not stand up to political pressure to agree to these deals even if security of
supply considerations may speak against these deals.

Another issue is the lack of reciprocity in market opening. While the EU energy market is
open for non-EU investors including producing companies, the markets of major EU supply
countries are largely closed. The Commission may therefore be interested to ensure
reciprocity to obtain better access to third country markets.

4.2, Improving security of supply by strengthening the incentives for sufficient
investment in transmission and distribution capacities

4.2.1. A new framework for gas storage and the imposition of requirements for strategic
gas storage

Competition in the gas sector is limited by the availability of storage, which is often in the
hands of the incumbent companies. Although storage is not a natural monopoly, facilities in
certain locations may have a large impact on the functioning of the internal market. Voluntary
guidelines for good practice for storage system operators (GPSSO) were agreed in 2004 but
ERGEG, in its 2006 report on monitoring the implementation of the guidelines, found that
compliance was lagging behind. Similarly the sector inquiry highlighted a number of
problems in this respect. The Commission services will examine measures to best balance the
need for effective access with maintaining incentives for new storage developments. This may
need a specific regulatory framework requiring the following: a) legal unbundling, b) the
adoption of binding guidelines following further advice from ERGEG, and c) increased
powers of regulatory agencies over gas storage on an individual facility basis.

Recent crises in the supply of gas in 2006 and 2007 showed the dangers of relying on a single
supplier. There is a question mark on the appropriateness whether or not to impose strategic
stocks in gas to companies or Member States in order to guarantee the EU security of supply,
in case of major disruptions like the ones the EU faced from different disputes between Russia
and transit countries. .The Commission intends to propose a solidarity mechanism between
the Member States in order to mitigate the effects of such future possible disruptions. A
specific study is going to be launched in 2007 in order to assess in detail the costs and the
benefits of such measures. Without questioning the reliability of this supplier, the damages
caused to the economy of some Member States led the Commission to consider whether the
mechanism already in place in present Directives 2003/55/EC and 2004/67/EC needed to be
reinforced.
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Option 1: impose mandatory strategic stocks on the companies as required by the existing oil
directive;

Option 2: improve the existing mechanism by imposing more transparency and reporting
obligation on the levels id commercial stocks;

Option 3: create a solidarity mechanism at regional level between Member States.
4.2.2.  Modifying the framework for new investments in gas infrastructure

Reinforcing security of supply and ensuring a competitive gas market are two objectives
which the EU has to reconcile. The current possibility to exempt major new infrastructures
from regulated third party access (Article 22 of the gas Directive 2003/55/EC) has sometimes
proven difficult to interpret and the implementation varies between Member States. Firstly,
the "business as usual" scenario has been considered. The second option is to improve the
procedure and to clarify the criteria for granting an exemption.

4.3. Improving consumer protection and preventing energy poverty

Concerning consumer protection, experience to date has demonstrated that wholesale energy
prices exhibit considerable volatility. This raises the question of whether and how end-user
customers, including vulnerable customers, should be exposed to such fluctuations. The gas
and electricity Directives require safeguards to protect consumers as well as includes the
concept of universal service for electricity. Finally, the annexes of the Directives require that
consumers also have to be given rights to transparent contract structures, a dispute settlement
mechanism, the right to switch free of charge and protection from mis-selling. The
Commission will also keep under constant review the retail markets to assess the effects of
liberalisation on households, in view of increasing consumers’ confidence in the energy
market and limiting the risk of market manipulation.

Time has come to develop "energy awareness" at household consumers' level. The
Commission would propose to include specific provisions in this respect in annex A of the
Directive.

Some stakeholders (such as energy intensive users and vulnerable customers) face specific
problems. Their concerns can be addressed either through the present directive (article 3 on
public service obligations) or by the means of specific national measures which have to be
compatible with EU competition law (ex special scheme for energy intensive users with long
term contracts between the supplier and the big customers).

The Commission announced it would launch a major information and awareness raising
campaign in the run up to full market opening in July 2007.

On 5 July 2007, the Commission adopted a Communication to reinforce consumer protection
and to strengthen their right to choose supplier. A fully functioning EU internal energy market
is the best guarantee for an open and competitive energy sector with high standards of service,
safety and quality. Consumers can influence the opening of the European energy markets by
promoting competition between suppliers.

A possibility would be to set up an Energy Consumers’ Charter; Such a Charter aims at
helping citizens in their role as active players on the energy market. To be able to make best
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use of their right to choose their supplier — and switch suppliers if they want to — they must be
informed of their consumer rights and reassured that these rights will be safeguarded.

Consumers will have sufficient information on which to base decisions about choosing
suppliers. They also need clear terms and conditions in contracts and to feel confident that
changing supplier — if they wish to do so — will be free of charge.

The charter is not a binding document but the Commission is expecting more awareness of the
EU consumers and the public consultation will provide inputs for a future Charter on the
Rights of Energy Consumers .

4.4. Interaction between the shortcomings of the internal energy markets and the
proposed measures

The proposed measures form an overall package to address the current shortcomings of the
internal energy market. This package displays a high degree of complexity for a number of
reasons. Firstly, the identified shortcomings concern different types of market players at
different levels of the value chain. Secondly, individual measures, for example the creation of
a regulatory agency at European level, do often not only target one specific market problem
but are meant to alleviate several shortcomings, in the example the different problems
underlying the lack of cross-border trade in gas and electricity. Finally, to solve a particular
market problem, such as for example distorted price formation, several different measures
targeted at different market participants may be necessary, involving for example TSOs,
generators, power exchanges and regulators. It is therefore not always easy to describe and
assess the significance of a particular measure in isolation. Moreover, the interdependence of
the overall package entails that a modification of a particular measure may require
modifications of other measures to achieve the same objective.

To illustrate how the proposed measures tackle the underlying market problems, the
Commission services have drawn up a comprehensive table which can be found in Annex IV.
The table relates the main structural problems of the energy markets as identified in particular
by the Energy Sector Inquiry to the main legislative proposals. It appears for example that
more effective TSO unbundling helps to tackle almost all structural problems of the gas and
electricity markets. TSO unbundling is expected

e to tackle the problem of vertical foreclosure at is very root,
¢ to reduce market concentration by improving third party access and thus market entry,

e to promote market integration by facilitating cooperation and mergers between then-
independent TSOs,

e to promote transparency by eliminating preferential information flows within vertically
integrated companies,

e to help to remedy distorted price formation for example by eliminating the risk of cross-
subsidies within vertically integrated companies and

e to contribute to the security of supply by stimulating investment for example in
interconnection.

30

EN



EN

The table in Annex IV also shows that to tackle a specific market problem several different
measures are usually necessary. To overcome the lack of market integration within the EU,
for example, it is proposed to create new institutional bodies or strengthen existing ones such
as ERGEG, ETSO, GTE and national regulators. Moreover, market integration will be helped
by structural or regulatory measures such as more effective TSO unbundling and improved
rules on transparency and access to storage and LNG.

While necessarily remaining at a rather abstract level, the table in Annex IV provides an
overview of how the many of the specific measures are linked to the more general policy
options as well as to the underlying market problems.
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SECTION 5: ANALYSIS OF IMPACTS

The impacts of the Commission's main proposals are summarised for each of them. The
Commission services have used a cost-benefit analysis to assess and quantify where possible
the impact of the proposed policy options.

5.1. Further TSO unbundling
No EU action

The consequences of no EU action or "business as usual" scenario have been described at
length in the Commission Communication of January 2007, notably in the energy sector
inquiry. The main issue is that vertically integrated companies have a disincentive to behave
in a pro-competitive manner. The Commission services have identified problems of
foreclosure and abuse of dominant position by established players. Restrictions to market
entry and market integration would persist, should the regulatory status quo continue.

Existing legislation requires that network operations are legally and functionally separated
from supply and generation or production activities. Member States have complied with this
requirement by applying different organisational structures. Several Member States have
created a totally separated company for network operation, others have created a legal entity
within an integrated company. The requirements of legal and functional unbundling have
indeed positively contributed to the emergence of competitive electricity and gas markets in
several Member States. However, experience has shown that where the transmission system
operator is a legal entity within an integrated company, three types of problems arise.

Firstly, the transmission system operator may treat its affiliated companies better than
competing third parties. In fact, integrated companies may use network assets to make entry
of competitors more difficult. The underlying reason is that legal and functional unbundling
do not solve the fundamental conflict of interest within integrated companies whereby the
supply and production interests aim to maximise their sales and market share while the
network operator is obliged to offer non-discriminatory access to competitors. This inherent
conflict of interest is almost impossible to control by regulatory means as the independence of
the transmission system operator within an integrated company is impossible to monitor
without an excessively burdensome and intrusive regulation.

Secondly, under the current unbundling rules, non discriminatory access to information
cannot be guaranteed as it cannot be effectively prevented that transmission system operators
do not release market sensitive information to the generation or supply business of the
integrated company.

Thirdly, investment incentives within an integrated company are distorted. The vertically
integrated network operators have no incentive to develop the network in the overall interest
of the market with the consequence of facilitating new entry at generation or supply levels.
Instead, the investment decisions of vertically integrated companies tend to be biased to the
needs of supply affiliates. Such companies seem particularly disinclined to increase
interconnection or gas import capacity which allow for more competition in the incumbent’s
home market to the detriment of the internal market.
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5.1.1.  TSO unbundling micro-economic impact analysis

In view of the fundamental nature of any future requirement to fully separate networks in
terms of ownership, the Commission services have made a detailed economic analysis of the
effect of such a measure in terms of:

o the effect on network investment

o the effect of investment in LNG terminals

o the effect on share prices and credit ratings

e the effect on market concentration

e the effect on prices

o the effect on relations with external suppliers and security of supply
o the effect on research and innovation.

Finally case studies are made comparing experience with the ISO models against ownership
unbundling.

5.1.2.  Impact of ownership unbundling on investments in the network

Experience from several Member States demonstrates that ownership unbundling is
conducive to infrastructure investment, thus correcting the distorted investment incentives of
vertically integrated companies which have no incentive to develop the network in the overall
interest of the market with the consequence of facilitating new entry at generation or supply
levels.

While it is difficult to compare the absolute investment levels across the EU due to country
specific characterstics such as population density and primary energy sources it appears
worthwhile comparing the evolution of TSO investment over time, in particular in Member
States where ownership unbundling has occurred. Such an analysis shows that the TSOs for
which data was available show a significant and constant increase in investment levels after
ownership unbundling took place (see Annex III). Three to four years after the ownership
unbundling the investments in the networks had doubled, in the case of some TSOs, i.e.
Spanish REE, Czech CEPS, Portuguese REN and Dutch Gasunie, the increase in the
investment amount was even more pronounced. Notably, this observation can be made for
TSOs in both the gas and the electricity sector.

In the case of vertically integrated TSOs, there is generally less data on network investment
publicly available (see Annex III). The available data for some German, French and Italian
TSOs show an increase in network investment in recent years, however less pronounced than
in the case of the above mentioned TSOs after ownership unbundling. For instance, the
network investment of the German electricity TSOs, which are all part of integrated energy
companies, halved between 1995 and 2002/2003 and has only recently shown signs of
recovery.

It should be noted that tariff regulation also exercises an important influence on the TSOs'
willingness to invest as it is an important factor for the profitability of their investments. Part
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of the steep increase in investments after ownership unbundling may therefore be explained
by a stronger willingness of regulators to finance the investments through tariffs. The
independence of ownership unbundled TSOs from supply and generation interests is,
however, likely to have contributed to the regulators' willingness to finance the investments
through tariffs. Another factor influencing investment decisions is the conclusion of long-term
supply agreements. These reduce investors' risk that the infrastructure will not be used
adequately. There are however no indications that this factor would in recent years have
influenced investment level in any particular manner.

Investment in interconnectors may be regarded as a particularly suitable indicator to examine
the potential of ownership unbundling to promote investment. The reason is that vertically
integrated companies have an interest to protect their supply business in their home market by
limiting cross-border capacity. As shown in the below table, the share of congestion revenue
reinvested in interconnector capacity was about twice as high for ownership unbundled TSOs
as for vertically integrated TSOs.

Relationship between ownership of TSOs and reinvested congestion revenue

Ownership unbundled TSOs in Vertically integrated TSOs in
EU-15 EU-15
Congestion revenue 387 623
(2001-6/2005)
Interconnector investment 129 104
Share of reinvested congestion revenue 33.3% 16.8%

Source: Energy sector inquiry

It should be noted that these results need to be interpreted with caution because, firstly,
interconnector investment is influenced by a number of factors and not only by the
unbundling, secondly, investment planning and implementation takes some time and, thirdly,
situations in which an ownership unbundled TSO at one side of the border faces an integrated
TSO at the other side of the border can be an obstacle to investments. This being said, these
caveats apply to all TSOs in an equal manner and should not systematically influence the
above findings.

The case of the Nordic countries is another example of how ownership unbundled electricity
TSOs have agreed to tackle cross-border congestion®. In the framework of Nordel, the body
for co-operation between the TSOs in Denmark, Finland, Iceland, Norway and Sweden, the
TSOs have identified five major cross-sections in the Nordic transmission grid which will be
substantially reinforced in the coming years. The total investment volume of all five project is
about € 800 million.

As stated in the energy sector inquiry, the German electricity TSOs which are all part of
vertically integrated companies have invested only a small fraction of their revenues from
cross-border congestion into expanding or building new cross-border interconnectors: "In the
period 2001 to 2005 three German TSOs managing interconnectors generated congestion
revenues of [400-500] million Euro. Of these revenues only [20-30] million Euro were used

http://195.18.187.215/docs/2/PAOPOIHDHNMDBAHIFCCFFILNPDBN9DB62Y9DW3G74HS/Norde
1/docs/DLS/2006-00351-01-S.doc
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to reinforce/build new interconnectors (one TSO said that it does not know how much of the
investment into the net had the effect of reinforcing interconnectors). All TSOs maintained
that the remaining revenues were used to reduce the transmission tariffs". While it must be
acknowledged that building a new line is a difficult and lengthy procedure, the striking
findings in the case of the German TSOs seem to confirm the view that unlike ownership
unbundled TSOs vertically integrated companies have little incentive to invest in
interconnectors which risk to expose them to more supply competition in their home market.

5.1.3.  Impact of ownership unbundling on investments in LNG terminals

With respect to investment, it is also important to note that the main Member States in which
LNG terminals are in an advanced stage of planning or are being built by companies other
than integrated energy companies are the Netherlands, the UK and Spain, i.e. countries in
which the gas networks are ownership unbundled. Moreover, in these three Member States the
number of LNG terminals being close to construction phase or being constructed has been
significantly higher than in countries in which the gas TSOs are still part of integrated
companies. This is particularly so when taking into account projects by companies not
affiliated with the incumbent companies.

These findings are in line with the Commission's energy sector inquiry which concluded that
"traditionally LNG has been imported by national incumbents who also own LNG terminals,
which has not permitted the potential of LNG imports to increase downstream competition to
be realised. Recent trends, however, point to more capacity going to new entrants and to
producers themselves. This is likely to have a positive impact on fostering downstream
competition unless such effects are frustrated by access, LNG-storage or emission rules with

negative effects on competition, or by anti-competitive behaviour™".

5.1.4.  Impact of ownership unbundling on share prices

The Commission has analysed the impact of ownership unbundling on the share value of
previously vertically integrated energy companies. The analysis has been triggered by fears
that ownership unbundling allegedly destroys shareholder value by forcing the break up of
companies. In this perspective, ownership unbundling has been considered to correspond to
an 'expropriation' of the shareholders. The following examples show that shareholders have in
fact in almost all cases benefited from increasing share prices during and after the ownership
restructuring.

Three Members States appear particularly suitable to investigate this impact. These are Spain
for its gas and electricity TSOs Enagas and REE, Italy for its electricity TSO Terna and the
UK for National Grid which is both the TSO for gas and electricity. These TSOs are
ownership unbundled, the majority of the shareholding is in private ownership and they are
listed on the stock exchange. As a general rule, the share prices of all four TSOs as well as the
prices of their previous owners display a massive increase. Generally, the TSOs clearly
outperform the national stock market indices as well as their former parent companies,
however, the latter still outperform the national stock market indices or display at least a
comparable performance (see all relevant graphs in annex).

Energy Sector Inquiry, page 180.

10 Energy Sector Inquiry, page 282.
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To illustrate the share value evolution at the example of British Gas: On 14 February 1997,
immediately before the demerger of Centrica, British Gas shares closed at a price of 247.5p. If
you had bought 100 shares at that price and had subsequently reinvested all dividends and
returns of capital you would now hold 126 BG Group shares, worth 739p each, 125 Centrica
shares, worth 373.5p each, and 60 National Grid shares, worth 795.5p each. Thus an
investment of £100 would now be worth £756.05. On the same basis £100 invested in the
FTSE 100 would be worth £197.45. In the case of Scottish and Southern Energy and Scottish
Power, the introduction of an independent system operator in Scotland in 2005 does not seem
to have had a negative effect on the share price which, on the contrary, has increased
substantially since 2005.

In Spain stock prices for Iberdrola, Endesa and Union Fenosa, which sold their electricity
network assets at the end of 2002, and TSO Red Electrica de Espana (REE) increased by up to
600% (for the period November 2002 to April 2007), compared to an increase of the Spanish
stock market index IBEX 35 of 68% over the same time period. Similar patterns can be found
for the unbundled Spanish TSO Enagas and its former vertically integrated parent Gas
Natural.

In the case of Italy, the share price of the incumbent electricity company ENEL was in the
period from June 2004 to March 2007 developed similar to the evolution of the gneral stock
market index even though during this period, ENEL gradually divested its network company
Terna to a remaing shareholding of presently 5% (sale of 50% of Terna in July 2004, 13.86%
in March 2005 and 29.99% in September 2005). During the same period,, Terna outperformed
the Italian stock market.

5.1.5.  Impact of ownership unbundling on credit ratings

Comparing the credit ratings of vertically integrated companies to energy companies without
network assets, no significant or systematic differences can be observed (see Annex VI). This
seems to provide some evidence against the common view that the predictable revenue stream
of the network business makes a vertically integrated companies less risky than a company
without network assets, allegedly giving it cheaper access to investment capital.

It appears that the particular financial situation of the individual companies, their private or
public ownership, the degree of international expansion and country specific circumstances
play a much more important role in explaining the differences in the credit ratings than the
level of vertical integration. It is also worth noting that the credit rating for National Grid's
gas TSO is the same as for its former parent Centrica. In fact credit ratings before and after
this ownership unbundling did not change at all. Likewise, in the case of ENEL, the
divestiture of the Italian electricity TSO Terna in the years 2004 and 2005 changed nothing in
ENEL's A+ rating by Standard & Poor's''. The same is true for the Spanish gas supplier Gas
Natural which, between 2002 and 2005, was obliged to gradually divest its gas network
without experiencing any effect on its credit rating.

5.1.6.  Impact of ownership unbundling on market concentration

Market shares of the largest generator in the electricity market (as a percentage of total
generation) are significantly higher in Member States with legal unbundling than in those with

H Source: Standard & Poor's, in particular S&P Commentary Report: EU Energy Policy Review To Map

Out Future Direction For European Utilities, 10 October 2006.
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ownership unbundling. Abstracting from countries with incomplete data, small and isolated
countries, and the special case of Germany (where four former regional monopolists dominate
the market), average market shares of the largest generator were in 2005 in Member States
with legal unbundling 73% versus 47.7% in Member States with ownership unbundled TSOs
(see table in Annex II).

While it is true that this difference already existed to a large extent before some of the
Member States concerned implemented ownership unbundling, the cases of Spain, Italy and
Portugal demonstrate that the market shares of the largest generator dropped significantly
following the implementation of ownership unbundling. In all three countries, the market
share of the largest generator fell, within three years after ownership unbundling, by more
than six percentage points. In more general terms, the degree of market concentration as
measured by the market share of the largest electricity generator decreased between 1999 and
2005 more strongly in Member States with ownership unbundling than those with legal
unbundling.

In the gas sector, ownership unbundling has equally led to an erosion of the incumbents'
market share. In particular in the UK and Spain, the wholesale market shares of the incumbent
companies such as British Gas and Gas Natural have fallen below 50%.

5.1.7.  Impact of ownership unbundling on prices

Electricity and gas prices may not automatically decrease because of ownership unbundling as
other elements such as rising commodity prices, investment costs, taxes and environmental
fees may exert a strong upward pressure on prices. However, weakening the market power of
vertically integrated companies has potentially a dampening effect on prices by encouraging
efficiency and new entry. In any event, the objective of ownership unbundling is not
necessarily to bring prices down but to achieve a price setting which reflects the real costs of
efficient operation and which gives the right signals for the future investments needs, for
example in renewable energy.

A possible approach to examine the impact of ownership unbundling on energy prices is to
compare the price evolution of Member States with and without ownership unbundled TSOs.
Such a comparison has been carried out on the basis of biannual Eurostat price data for
wholesale and household customers in EU-27 excluding all taxes. Based on the entry into
force of the first electricity Directive, the year 1998 was chosen as the starting point. As of the
moment a Member State implemented ownership unbundling, the relative price change of this
Member State was included in the calculation of the price index for Member States with
ownership unbundling. This methodology takes into account that the composition of Member
States that apply ownership unbundling is changing over time and that price data for the

newer Member States is not available for all years'>.

The results of this calculation show that in ownership unbundled markets, the electricity price
for industrial consumers decreased from 1998 until 2006 by 3.0%, while in markets without
ownership unbundling this price increased by 6.0%. The price difference between the two
country samples over the entire period of nine years was thus 9% in favour of Member States
with ownership unbundling (see table below and detailed table in Annex VII).

12 At the beginning of the period the electricity price evolution is calculated on the basis of three Member

States, while the indexes for 2005 and 2006 are based on data of 13 Member States.
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Household electricity prices show an even larger difference between countries with and
without ownership unbundling. In countries with ownership unbundling, household electricity
prices rose from 1998 until 2006 by 5.9%,, while the price increase in countries without
ownership unbundling was 29.5%. The difference between the two country samples was thus
23.6% in favour of Member States with ownership unbundling (see table below and Annex
VID).

Cumulative and aggregated electricity price changes in EU-27 for the period 1998-2006

Electricity prices

Industry Households
ol\\grsle?,sllz}ilp MS with oﬁrsle‘rvsll?ilp MS with
unbundling integrated TSOs unbundling integrated TSOs
Cumulative and
aggrgﬁj;eg‘lfnce -3.01% 6.01% 5.91% 29.46%
1998 - 2006

Source: Eurostat data, own calculations; all prices without taxes, see also Annex VII

It should be noted that the comparison of the evolution of household prices is prima facie less
meaningful than for industry prices since, in the period under examination, numerous Member
States have applied regulated tariffs for household customers. Household prices are thus less
sensitive to changes in market conditions.

Moreover, it is not possible to carry out the same comparison for gas prices. For most of the
period since 1998, there was only one Member State which had a fully ownership unbundled
gas TSO, namely the United Kingdom since 2000. While the UK household and industry gas
prices developped subsequent to unbundling more favourably than in the total of other

Member States the statistical basis is too small to be representative'’.

Another indicator to measure the level of competition in a market is the margin between
wholesale prices and retail prices. The higher this margin, the more retail suppliers benefit
and the more end customers have to pay for their electricity. In the Netherlands and the UK,
the wholesale prices for electricity were in 2006 consistently higher than in Germany.
However, retail prices were lower in the Netherlands and the UK. In fact, the price margin in
Germany was twice as high as in either the Netherlands for both large and small industrial
customers. This observation appears to indicate that some surplus has been kept by the
vertically integrated incumbent companies due to lack of competition in retail supply leading
to higher supply margins.

1 It is only as of the year 2005 that there is price data for more than two Member States with ownership

unbundling.
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LARGE INDUSTRY ELECTRICITY PRICES

Euro/MWh DE NL UK
Industry end user 77 61 68
prices (Eurostat)

2006
Average wholesale 53 65 57
market price 2006
Price margin 24 -4 11

SMALL COMMERCIAL ELECTRICITY PRICES

Euro/MWh DE NL UK
SME prices 163 120 111
(Eurostat) 2006
Average wholesale 53 65 57
market price 2006
Average wholesale 110 55 54
market price 2006

It should be noted that these data need to be interpreted with caution as they concern only
three Member States in one year'*. However, making the more conservative assumption that
the price margin in Germany could be € 15/MWh lower than currently, thus reducing
somewhat the difference to the lower margins in the Netherlands and the UK, the potential
savings for German customers would be € 7.5 billion based on the annual electricity
consumption in Germany of about 500 million MWh. Extrapolating such findings to all

Member States without ownership unbundling could potentially yield to savings of another
€ 5 to 10 billion.

Customers in the EU-15 Member States realised in the period from 1998 until 2004
cumulative price savings from electricity liberalisation of the order of about € 60 billion'’. In
the case of gas, prices deceased only the years 1998 and 1999. As EU gas prices are more
strongly influenced by external factors such as primary resource markets and the oil-gas price
link, it is in any event more difficult to relate the success of gas market liberalisation to the
price evolution. In any case, the experience with past liberalisation in particular in the
electricity sector suggests that additional competitive pressure is likely to have a positive
influence on prices. More analysis of the effect of further liberalisation on the energy prices is

It should also be noted that the table on "Large industry electricity prices" shows a negative price
margin for the Netherlands. This situation is not sustainable in the long run as it means that the
companies were on average making losses.

This sum is arrived at by multiplying the decrease in the biannual household and the industry electricity
prices relative to the level of the first half year 1998 with the respective electricity consumption figures.
Based on Eurostat price and consumption figures for households and industry.
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presented below in section 5.13 on macroeconomic impacts. 5.1.8. Impact on security of
supply and control of third country investment

Some concern has been expressed that the proposed unbundling measure might have negative
repercussions on security of supply, in particular for gas in the light of the market
concentration of external upstream suppliers. The Commission services have considered these
arguments and do not find any negative impact arising from the proposed measures.

Firstly, the EU internal market will serve to reduce dependence of individual Member States
on particular external suppliers. A more integrated network that would result from better TSO
cooperation and ownership unbundling would make an important contribution in this respect.
In order to achieve the internal market it is necessary that gas can be freely moved around the
European Union either in physical or in virtual form. TSOs which are independent of supply
and production interests can be expected to facilitate such arrangements by facilitating
investment in transport capacity.

Secondly, in an integrated market, external suppliers would be more likely to be faced with a
smaller number of large and powerful EU-wide energy companies rather than 27 small
national ones. These companies would:

¢ have the financial strength to negotiate with external suppliers without needing to own the
network,

e represent a very large portfolio of customers,
e have access to a wider range of alternative resources (LNG, North Sea gas etc.),
¢ be more efficient and commercially focused than state-owned national incumbents.

Generally, investment in the gas and electricity networks in the EU is highly welcome as
these networks are in need of renewal and expansion in order to accommodate for new types
and sources of primary energy. In this respect, also third country investments can under
certain conditions be regarded as beneficial. It is only where the involvement of third country
companies undermines the effective TSO unbundling or where the investment is driven by
other motives than economic ones that the investment may counteract the pro-competitive
effect of the unbundling and run counter to security of supply considerations.

The concern about third country investment is expressed mostly in relation to gas networks
since third countries already have strong positions in the gas supply to the EU. The general
concern that the benefits of more effective TSO unbundling might be undermined through
vertically integrated companies from third countries applies, however, equally to the
electricity sector. Currently about one third of the EU gas transmission networks are majority
state-owned. Among the privately owned gas transmission networks, Gazprom holds minority
participations in transmission networks in several Member States, for example in all three
Baltic States, Finland and Germany. There are also state or privately owned funds and
companies from other third countries which hold minority participations in the EU gas
infrastructure (see Annex VIII).

Two general approaches are conceivable to control third country investment in EU networks.
Firstly, a restriction of the ownership of and control by third country companies in EU
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networks. This approach has to take into account the international obligations of the
Community and the Member States vis-a-vis third countries as well as the internal market
principles of non-discrimination and the free movement of capital. Secondly, a regulatory
approach can be envisaged whereby the independence of a candidate TSO is monitored at
national and/or European level, for example, in the framework of a certification procedure for
TSOs. Since the independence of non-EU investors is more difficult to detect it appears
necessary to require the candidate TSOs concerned to demonstrate their independence from
supply interests. In any event, ownership unbundling would ensure that EU gas and electricity
networks, which may be considered strategic assets, can be owned neither by EU nor by non-
EU supply companies.

Any approach chosen needs to avoid the situation that individual Member States feel under
pressure to agree to certain deals on a case-by-case basis without taking account of the wider
European interest to ensure security of supply.

5.1.9.  Case Studies: Compared impacts of OU and I1SO

The best known example of an existing ISO in the EU is the Scottish ISO for electricity. Since
2005, National Grid (NG) operates the networks of the two vertically integrated electricity
companies Scottish Power (SP) and Scottish & Southern Energy (SSE). NG is at the same
time the electricity TSO in England and Wales and the gas transmission system operator in all
of Great Britain owning the respective networks. The relationship between the ISO and the
network owners is laid down in an agreement of about 200 pages: “The System Operator
Transmission Owner Code”.

Contrary to 3" package proposals, the asset owners, i.e. the vertically integrated companies,
have considerable influence on investment decisions and maintenance of the network. The
ISO is mainly responsible for day-to-day operation and can only comment on the investment
plan.

SP and SSE promote the ISO solution while NG, Ofgem and the UK Department of Trade and
Industry express a more reserved position. A common criticism is that the ISO is only a
second best solution to ownership unbundling and only functions reasonably well in Scotland
because some particularities:

e (i) the Scottish electricity market is relatively small and largely isolated from the rest of the
UK. The grid is therefore relatively easy to manage;

e (ii) NG is an experienced, ownership unbundled TSO in the neighbouring area
guaranteeing its independence and preventing “cross-border” problems and

e (ii1) Ofgem is a strong regulator closely monitoring the relationship between the ISO and
the asset owners.

Italy introduced an ISO model in the electricity in 1999, based on the following principles:
e operating and planning the development of the national transmission grid was entrusted to

an ISO (GRTN), a public operator fully controlled by the Ministry of Economic Affairs
and Finance;
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e ownership of network infrastructure and related activities, such as lines construction,
remained in the hands of the generation companies.

In this model, the ISO responsible for transmission, dispatching and grid development
activities coexisted with several TSOs responsible for operations, maintenance and
development activities related to the national high-voltage network under supervision of the
ISO. Since the ISO was responsible for dispatching and not directly related to the incumbent,
it was supposed to remain neutral while being involved in network development by drawing
up an investment plan, in accordance with the Ministry of Industry, to detect and remove
congestion caused by bottlenecks. The investments necessary to develop the network, planned
by the ISO should have been made by the TSOs via a tendering procedure.

However, inefficiencies and difficulties emerged in the coordination between the operator and
owners of the grid. This led the Government to propose the “re-bundling” of transmission
system ownership and operation in November 2005 with the creation of a single TSO called
Terna. Terna is now a listed company in which ENEL is a shareholder (6% of shares).

Even if the effects of the TSO ownership unbundling in Italy will be only fully measurable in
the coming years, some changes can already be mentioned:

¢ the new investment plan, for the following 4 years, shows an increase of 30% compared to
the ISO investment plan;

e the number of authorisations obtained doubled in the last three years, partially due to the
ISO/TSO;

e Since the ISO was not managing the budget for the construction of the new lines, it could
afford only a very small department for planning (three people). After ownership
unbundling, the new department in charge of planning and construction employs about 100
people.

e more investments are planned in the Southern regions and islands, where most of the
bottlenecks are located and new generation capacity is expected;

¢ strong reduction in operational expenditure, partially due to the in-sourcing of GRTN.

In Switzerland, the seven regional, vertically integrated electricity companies set up at the
beginning of this year the common transmission network operator Swissgrid responsible for
the day-to-day operation of the grid. This ISO is only a temporary solution because it is
envisaged to transfer the network assets to Swissgrid turning it into a TSO owning its own
network.

In the United States, there are several [SOs. Generally, the ISO models in the US suffer from
a lack of investment in generation and transmission. PJM (originally covering Pennsylvania,
New Jersey, Michigan) is the oldest and best known ISO example in the US. PJM can be
considered a “deep ISO” because it ultimately decides on investment after having developed a
transmission expansion plan and having a crucial say on who executes the investment. The
governance structure of PJM is very complex. It is owned and governed by its about 450
members which are generators, transmission owners, suppliers and traders, distributors and
large end-users. The members determine a board of independent executives.
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5.1.10. Impacts on Research and Innovation

It must be stressed that any kind of unbundling will not be sufficient alone to remove the
barriers to research and innovation on the electricity system. What is necessary is for both
Regulators and Network Operators to think long term and European.

Ownership unbundling tends to give more financial’/human resources to TSOs and a more
long term prospective to the business, and therefore makes them more sensitive to the needs
of research and innovation.

Ownership unbundling will make it much easier to setup a system of regulations capable to
send the right economic signals, ie regulation which will reward network operators for the
proper long term functioning of the EU electricity system — including the effective integration
of new energy sources.

While it is difficult to attribute increased research expenditures to single factors, open
competitive markets seem to support innovation and research in energy.
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Total public ERTD expenditures of EU27 per technology group
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Source: JRC (2007, unpublished data; all numbers in million €)
Conclusion

On the basis of the foregoing analysis, it appears that the option of full ownership unbundling
has a number of positive impacts on the market, in particular by stimulating investment in
particular in interconnectors, reducing market concentration and bringing down prices. At the
same time, the potentially negative effects cannot be observed, that is there is no indication

44

EN



EN

that ownership unbundling would harm credit ratings, share prices, R&D activitiy or the
relationship with external suppliers. Finally, ownership unbundling would ensure that EU
energy networks cannot be owned by non-EU supply companies, nor by by EU suppliers.

There is generally less empirical evidence relating to the functioning of ISOs because there
are only few example of this model in the EU. The available information shows that this
option does in any event not negatively affect some key parameters of the companies
concerned, notably the credit ratings and the share prices of such companies. Generally, it
appears difficult to develop the appropriate institutional set-up to create an ISO with more
than a limited lifetime. The most common problems with the ISO model are (i) coordination
problems between the ISO and the network owner and (ii) lack of network investment (“the
Achilles heel” of the ISO model). To overcome the instability of the ISO model and to
emulate the benefits of full ownership unbundling, the legal framework has to provide for
strong regulatory oversight and detailed regulation in particular as regards the relationship
between the ISO and the network owner. Moreover, the ISO has to be fully independent from
supply interests and has to have wide-ranging powers on the operation, maintenance and
investment of the network.

5.2. Enhancing the role of national regulators
No EU action

The business as usual scenario would see no change in the current imbalance of powers
between national regulators. The way in which the previous Directives have been
implemented mean that the "referees" of the liberalisation game have extremely different
possibilities to make that the rules are respected by all players. In addition, the independence
of some regulators, in particular vis-a-vis political interference, has already been questioned
in a number of EU Member States.

Option

The experience of those Member States were markets are open for several years as well as the
example of most utility sectors open to competition clearly indicate that strong regulators are
absolutely necessary to ensure a proper functioning market, in particular as regards the use of
network infrastructures.

Existing legislation requests that Regulatory authorities shall be wholly independent of the
interests of the gas and electricity industry. However, it does not specify how independence
shall demonstrably be ensured and it does not guarantee independence form political interests.

Political independence of regulators will ensure market confidence in impartiality.In addition,
the fact that powers of regulators are harmonised in an EU legislative text, leaving only the
necessary room for tailoring to national needs, will ensure a coherent enforcement system
across the EU. Market functioning should also benefit from strong, independent regulators,
helping to boost the EU competitiveness in line with the Lisbon strategy.

More regulator powers probably will have no significant effect on private sector compliance
costs. In fact regulators get more power to enforce what is already required from the current
Directives.
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Strengthened regulator powers may decrease market distortions resulting in more competitive
energy markets. However some stakeholders (mainly incumbents) expressed doubts regarding
the necessity and proportionality of an extension of such measures.

The considered strengthening of regulator powers will enlarge regulator options for effective
consumer protection.

Increasing regulatory oversight over operational decisions of companies active in the energy
business, will prevent market abuse and create confidence in the market. By providing
increasing regulatory oversight on supply and demand, suppliers will be able to rely on
wholesale markets to determine the price for their customers and to decide on investments in
for example power plants. Reliable pricing will lead to liquid markets where suppliers can
hedge their risks and optimise their supply portfolio. This will increase efficiency that will
lead to lower costs.

Trading in commodities is currently not covered by other legal instruments like the Markets in
Financial Derivatives Directive, except for a limited scope related to the type of traders (e.g.
banks), and it is unlikely to be covered in the near future. Moreover, electricity and gas are
network-based products with inelastic demand which differ fundamentally from other
commodities. It could therefore be useful and justified to develop record keeping and trading
rules for spot and future markets for gas and electricity which take account of the specificity
of these sectors. When developing record keeping obligations and transparency requirements
for these markets it needs to be ensured that these requirements are consistent with the more
general regulation for financial markets.

Regulatory oversight will prevent excessive speculation that leads to higher prices at the
detriment of consumers and benefit of speculators. A recent report by the US Senate on the
speculation of the Amaranth hedge fund concluded that, due to lack of regulation and
transparency in gas trading, the company was able to drive up prices that lead to companies
going bankrupt and consumers receiving higher gas bills. The report quotes for example the
Municipal Gas Authority of Georgia (MGAG), which serves 230.000 customers in southern
USA, paying $ 18 million more than the actual market prices during the winter of 2006-07
because it bought the contracts on the forward market when the price was driven up by
Amaranth's speculative behaviour. The reports states that 'MGAG officials characterized the
extra $ 18 million, which resulted in higher natural gas bills for their customers, as a
"premium"” forced on them by excess speculation in the market by Amaranth and others'®.

The public sector cost of regulation may increase, in some Member States, but the increase is
small in absolute terms. Regulators need additional staff, housing, management, IT, etc.
Notification of certain regulator decisions to the Commission will lead to (rather low) extra
costs for the regulator and for the Commission. Others think the direct costs of extra powers
to be small or negligible. An ERGEG member believes that probably no net costs are
involved if effective sanctions are included. This may reduce the duration and number of
appeals.

The Commission services estimate the additional powers granted to regulators may lead them
to increase their staff by 5 to 10%. The overall cost in this hypothesis would approximately be

o Permanent Subcommittee on investigations — Chairman Senator Carl Levin, Excessive Speculation in

the natural gas market, Released in conjunction with the permanent subcommittee on investigations
June 25 & July 9, 2007 Hearings, United States Senate.
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10 to 15 million euros per year for the whole of the EU, which seems proportionate or even
negligible against the overall benefit expected from improved market functioning.

Concerning the costs of improved coordination, changing the regulatory structure would
cause the central costs regulation to go up to a limited extent whereas the regulatory costs in
member states may (in the long run) go down.In general the Commission services expect that
additional powers will in all cases increase the costs of regulation whereas enhancing the
effectiveness and deterrence of regulation as well as streamlining the appeal procedures may
result in possibilities to control the costs of regulation. The net effect to be expected will
depend of the configuration of the revised package and the way a revised package is
implemented in the Member States.

5.3. Co-ordination of regulators at EU level
No EU action

An independent advisory group on electricity and gas, called the "European Regulators Group
for Electricity and Gas" (ERGEG) was established by the Commission in 2003 to facilitate
consultation, coordination and cooperation between the regulatory bodies in Member States,
and between these bodies and the Commission, with a view to consolidating the internal
market in electricity and natural gas. This group is composed of representatives of the national
regulatory authorities.

ERGEG activities in the last years very positively contributed to the completion of the
internal market in gas and electricity by issuing non-binding guidelines and addressing
recommendations and opinions to the Commission.

However, most stakeholders, as well as the regulators themselves, consider that the
development of the internal markets calls for a formal mechanism for national regulators to
cooperate and take decisions on important cross-border issues. In particular, it is widely
recognised that regulators should be in a position to take a more European approach. The
baseline scenario would lead to persistent diverging decisions of national regulators in similar
situations, jeopardising the completion of the Internal Market together with investors'
confidence.

Options

With respect to increased regulatory coordination at EU level, the impact is difficult to assess
since it is not easy to quantify the potential synergies of enhanced coordination which may
come from cost advantages due to economies of scale. No underpinning studies are available
on this aspect. In general, regulatory decision-making regarding certain regulatory issues (in
this case international infrastructure investments) is expected to be carried out most efficiently
at the level corresponding to the geographical scope of the project (e.g. regional or EU-wide).
Compared to the current situation, this would imply a decrease in overall regulatory costs for
projects having a supra-national scope. The risk lies in the creation of a new coordination
mechanism next to, or on top of existing arrangements. This would imply an increase in
regulatory costs upon implementation of the proposed policy measures.

Private sector compliance costs may rise. This is dependent on the ability (politically) to fully
transfer certain regulatory tasks related international infrastructure investments to higher
levels. When this is successfully done, compliance costs may stay at the same level, but when
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only partial delegation of tasks is realised, an increase in costs may result following ‘double
compliance requirements’: at the national and the regional/EU level.

Setting up an agency

The Commission also evaluated the impact of the setting up of an agency, against a number of
criteria:

¢ Problem which must be resolved and the need which must be met in the short or long term:

By law, national energy regulators have competences to regulate their national markets.
Nevertheless, the integration of each national market in order to build the EU internal market
requires now to act at EU level for certain types of decisions. This is clearly advocated by the
experience gained in the implementation of the 2003 directives and there is a consensus
among the stakeholders that time has come to propose an independent mechanism for national
regulators to cooperate and take decisions at EU level (the European Agency for the
Cooperation of Energy Regulators). Although, the internal market for energy has developed
considerably, a regulatory gap remains on cross-border issues.

As time has progressed the issues have become more complex and detailed, and involve to a
greater and greater extent different financial interests. The present approach, which at the end
of the day requires the agreement of 27 regulators and more than 30 transmission system
operators to reach agreement, is no longer producing sufficient results. It has lead to a number
of non-binding codes and efforts to reach agreement on common approaches through "gradual
convergence" but has not proven able to lead to real decisions on the difficult issues that now
need to be taken to make the single market a reality.

At present the technical rules that electricity companies must operate under, "grid-codes",
differ enormously between Member States and often within a single Member State. Often
these differences have in the past been introduced by the vertically integrated company
arguable with the object, but certainly with the effect, of isolating their national market. In
order to arrive at first regional markets and then an EU one, these need to undergo a process
of convergence and then harmonisation.

For example, if today an Italian company wishes to buy electricity in Germany, it must first
acquire transmission rights from numerous companies, each of which operate different rules
for capacity allocation, balancing, injection and contracts. Only real specialists (i.e. the
incumbent themselves) can in reality do this.

In order to tackle the issue, the Commission started with self-regulatory forums like the
Florence and Madrid forums. In addition, in 2003 an independent advisory group on
electricity and gas, called the "European Regulators Group for Electricity and Gas" (ERGEGQG)
was established by the Commission to facilitate consultation, coordination and cooperation
between the regulatory bodies in Member States, and between these bodies and the
Commission. This group is composed of representatives of the national regulatory authorities.
ERGEG contributed positively to the completion of the internal market in gas and electricity
by issuing non-binding guidelines and addressing recommendations and opinions to the
Commission.

Thus, most stakeholders, including the regulators themselves, consider that the development
of the internal markets calls for a formal mechanism for national regulators to cooperate and
take decisions on important cross-border issues.
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e Added value of Community action; alternatives to the creation of a European regulatory
agency

a. Could these new tasks have been pursued by the Commission itself? Regulatory activities
require highly technical skills, notably knowledge of the physics of the grid, levels of
investment needed in the sector (generation and transmission), elaboration of access tariffs
and dispute settlement mechanisms. These tasks require very specific technical expertise that
the Commission does not have. It requires in addition expertise of all these issues in the 27
different Member States. Acquiring the necessary expertise would go beyond the creation of
a new directorate inside the Commission. Moreover, only a body emanating from the national
regulators can catalyse all the necessary resources of national regulators that is fundamental to
achieving success on these issues. The Agency can through its Regulatory Board — which
exists of NRA's- call upon the staff of these NRA's. The Commission is not in that position —
NRA's would never put their resources at the disposition of the Commission; on the grounds
of their independence. In addition, it is not a task that falls within the Commission's sphere of
activities. The Commission has never carried out this activity, it would not be able to separate
the regulatory and legislative tasks, and it would transform the Commission's institutional role
towards a more technical body, without gaining any benefit from such activities.

b. Would the model of the System of European Central Banks be applicable? Since this model
looks very attractive, it was assessed whether this could be the preferred model. Nevertheless,
the Treaty does not provide a legal basis like an Article in the Treaty, for energy.

c. The creation of a more powerful network of national energy regulators was considered. The
Network of Competition Authorities created in 2004 by the Commission on the basis of the
new anti-trust Council regulation n°01/2003 provides an interesting model. In that system,
national competition authorities do not exert a collective decision power, but apply precise
rules to define the competent authority, the exchange of information and procedures. The
Commission exerts a general evocation power and may take over a case, for instance if two
national regulators have conflicting views.

Transposing that system to the Energy regulators would imply:
— A reinforced regulatory power for the Commission (in particular an evocation power if,
after a given period of time, national regulators fail to come to a common decision);

— Formal obligations as regards exchange of information between regulators and with the
Commission;

— For the adoption of general rules, the Network could have the power to issue
recommendations to the Commission for adoption in comitology;

However, it has to be noted that this system works in relation with the autonomous powers of
the Commission in the competition sector. The Commission does not have such autonomous
decision powers as regards the regulation of energy markets (beyond competition issues) and
would therefore not have the same leverage on the network.

d. The European Economic Interest Grouping (EEIG) model

A Network of Energy Regulators could use the EEIG legal form to provide for a permanent
structure or secretariat and to ease the legal and financial relationships between its members.
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An EEIG could be formed as a legal entity governed by public or private law and would be a
suitable vehicle to receive Community funding. Since EEIG are not Community bodies, they
are not bound by EC rules as regards staff and financial procedures, allowing much greater
flexibility. In principle, EEIG boards decide by simple majority (each member has one vote),
but certain statutory decisions needs to be taken by unanimity. While the general principle of
the cooperation between regulators and with the Commission could be set in legislation, the
EEIG contract and internal rules could specify rights and obligations between regulators.

However, none of those four options met the objectives the Commission wants to achieve.

The nature of the tasks to be devolved to such a mechanism leads to the conclusion that it can
only take the form of a regulatory agency having the possibility to adopt individual decisions
which are legally binding on third parties. This option is also based on the assumption that
powers of the national regulators are reinforced and harmonised.

Thus, in order to overcome the regulatory deadlock an independent regulator should be
established which can take individual regulatory decisions which are binding on third parties.
This was not only stated by the Commission in its January Communication, but also
confirmed by the Council at the Spring Council and recently by the European Parliament in its
resolutions. As explained above, such legally binding decisions can however only be taken by
the Commission or by an Agency, but the Commission is typically not suitable performing
these tasks in the given circumstances.

Consequently, the only solution which meets both requirements -a body which needs to be
able to take binding decisions and has the necessary expertise- can only be provided by setting
up a Regulatory Agency.

e It should also be stressed that the main proposed tasks should complement at European
level the regulatory tasks performed at national level by the national regulatory authorities.

— Providing a framework for national regulators to cooperate. It is proposed to improve the
handling of cross-border situations. In that role, the Agencyshall also have to power to
settle disputes between national regulatory authorities.

— Regulatory review of the cooperation between transmission system operators. It is
proposed that the cooperation of transmission system operators, in particular as regards the
development of market and technical codes, the coordination of grid operation and
investment planning, shall be reviewed by the Agency.

— Individual decision powers. In a limited number of cases, it is proposed to entrust the
Agency with individual decision powers. It is the case for handling exemption'’ requests
and concerning the application of the regulatory regime both in situations where
infrastructure projects are developed within the territory of more than one Member state.

— General advisory role. The Agency would also have an advisory role towards the
Commission as regards market regulation issues, and, without prejudice to the tasks
conferred to the transmission system operators; it may issue non-binding guidelines to
disseminate good practices among the national regulators.

17 As defined in Article 22 of Directive 2003/55/EC and in Article 7 of Regulation (EC) No 1228/2003.
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e The costs generated by control, coordination and the impact on human resources and other
administrative expenditure:

One of the tasks of such an agency would be to deal with exemption decisions (under the
current Article 22 of the gas Directive 2003/55/EC and Article 7 of the Electricity Regulation
1228/2003, major new infrastructures may be exempted by the Commission from third party
access obligations under certain conditions).

The workload of the Agency resulting from this is expected to be significant. The
Commission services only received a handful of such requests every year since the entry into
force of the Directive. However, in the summer of 2007 alone, six requests have been notified
to the Commission. It is reasonable to believe that the increasing number of projects for new
infrastructures in gas and electricity will lead to more projects being notified.

The Agency would also be in charge of monitoring TSOs and their cooperation, as well as
issuing binding decisions on the basis of guidelines adopted by the Commission. Last but not
least, the Agency will take decisions which concern the applicable regulatory regime to
infrastructures within the territory of more than one Member State. It is expected that one of
the core problems, i.e. the national regulatory authorities leave a regulatory gap in the cross-
border situations, should hereby be resolved.

The institutional setting and governance principles of the Agency for the Cooperation of
Energy Regulators are in principle based on standard rules and practices for Community
regulatory agencies.

However, the necessary independence of regulatory functions needs to be taken into account.
For that purpose, besides the Administrative Board responsible for all administrative and
budgetary matters, it is proposed to create a Board of Regulators, responsible for all
regulatory matters and decisions. The Director, appointed by the Administrative Board, after
consulting the Regulatory Board, will be chosen from a shortlist adopted by the Commission.
The Director will represent the Agency and shall be responsible for the day-to-day
management. In addition, the structure of the Agency foresees in a Board of Appeal, which is
competent to handle appeals against decisions adopted by the Agency.

The Agency will have, givens its tasks, a limited staff of 40-50 people. The number of staff is
based on an extensive analysis of the staff requirements of national regulatory authorities. The
proposed staff is in line with these authorities' needs, albeit put in the context of an EU
Agency'®. As mentioned above, if the Commission were to endeavour to perform the
Agencies 'tasks, the number of staff required would be much higher.

On the assumption the Agency is going to be created in 2009, the initial budget can be
estimated at around EUR 2 million. After that, the annual costs are estimated at approximately
€ 6-7 million, of which € 5 million for staff expenditure (taking as the average the cost of
European Commission staff, i.e. € 0.117 million per year, which includes expenditure
associated with buildings and related administrative expenditure), € 1 million for operational
costs (meetings, studies, as well as translation, publication and public relations costs) and the
rest for capital expenditures (relating to the acquisition of movable property and associated
expenditure) and finally mission expenditures.

8 An organigram will be attached to the Explanatory Memorandum.
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The Agency’s annual costs will be covered by the Community grants. The Agency has limited
revenues stemming from fees to be paid by third parties which are charged when the Agency
takes certain decisions.

Within the Commission, the setting-up and follow-up of the agency would require 2-3
permanent posts, provided by reallocation of existing posts. As a comparison, energy
regulators in the Member States employ a much larger number of staff compared to the figure
envisaged above: 137 in Germany, 206 in Spain, 126 in France or 287 in Poland for instance.

e The system of monitoring and periodic evaluation to be established.

The legal status of the Agency should be such as to enable it to act as a legal person in the
discharge of its tasks. An Administrative Board would serve as the Agency’s control unit. The
Administrative Board is made up of 12 members. Six are appointed by the Commission, and
six by the Council. The Agency is headed by a Director appointed by the Administrative
Board for a period of five years, renewable once. The Director is the legal representative of
the Agency.

There should be safeguards to secure that the Commission's position and role as a guardian of
the Treaty. First of all, if the Agency takes a decision, these decisions would only be binding
for specific situations explicitly foreseen in the Regulation and Directives. The Agency cannot
take over the Commission's prerogative by taking general binding measures.

Secondly, if TSO cooperation or decisions by NRA's threaten effective competition and the
efficient functioning of the market, the Commission should immediately be informed by the
Agency and could subsequently adopt the necessary measures to remedy the situation.

Third, the Commission will have a seat in the Regulatory Board, albeit it will not have a vote
in that Board.

In addition, the Commission would generally carry out after five years an evaluation of the

activities of the Agency. This evaluation would cover the results obtained by the Agency and

its working methods, in relation with its objective, mandate and tasks defined in this

Regulation and in its annual work programmes. The first evaluation report would be presented

by the Commission at the latest four years after the first Director has taken up its duties. 5.4.
Co-ordination between TSOs

No EU action

Transmission system operators in gas and electricity voluntarily cooperate in existing
structures such as ETSO and GTE. They cooperate on operational issues at regional level and
participate in technical bodies such as UCTE and EASEE-Gas. These multi-layer cooperation
initiatives have provided a significant contribution to the internal market and have contributed
to improve the efficiency and the safety of the networks.

However, a lot remains to be done to ensure the integration of the European electricity and
gas markets. Should no further measure be taken, management of capacities would still be led
on a purely national basis with little coordination with other Member States TSO. As a result,
there would be a higher probability of capacity crisis (which may ultimately lead to blackouts
in the case of electricity) and in any event artificial congestion created at the borders.

Option
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Public sector costs would be limited to the introduction of new regulation and therefore are
low. The private sector compliance cost (co-ordination and cooperation costs) will increase
but the amount of extra costs will be limited.

Cooperation between vertically integrated TSOs may lead to competition concerns. Therefore
it is very important that cooperation happens between TSOs that are properly unbundled.

The main benefits of TSO cooperation for the integration of the European market are:
(D) The development of market and technical codes;

2) Coordination of grid operation

3) Investment planning

Concerning the first point, TSO cooperation will enhance the market integration as the
companies' costs of entering new markets will be greatly reduced. For example, differences in
procedures make booking of network capacity in different countries very difficult for
companies.

Concerning the operation of the grid, the main improvement is in security of supply,
especially in electricity, where cooperation in grid operation is indispensable. For gas the
benefits are less in improved security of supply, although they are present in effectively
dealing with unexpected outages of pipelines for example. For both electricity and gas,
coordination of grid operation will also enhance optimising the use of the network, in
particular on the interconnectors.

Security of supply and competition can only be enhanced if the adequate infrastructure is in
place that allows gas and electricity to flow freely throughout Europe. All over the EU
demand rises, consumption patterns change and import dependence for primary fuels
increases, therefore large investments in infrastructure are required. A great benefit of
cooperation will be greater transparency and visibility of network development issues
allowing investments to be made where they are most effective. The other obvious benefit is
coordinated adequate investments will enhance competition and ensure supply security.

The three main reasons calling for a strong cooperation between TSOs in research and
innovation are:

1. Several problems of cross-border nature can be solved only if several TSOs are
actively collaborating to find and implement joint solutions.

2. Many other problems are common to all European TSOs. Therefore, strong
cooperation has a large potential for significant economy of scale.

3. The interoperability of control and monitoring equipment is a precondition to the
effective integration of national system. Trans-national cooperation of network
operators will facilitate the emergence of agreed standards and compatible
operational procedures/equipment.

There is an additional important argument in favour of reinforced cooperation. TSOs are
encountering severe difficulties in recruiting qualified technical staff. Wages are only part of
the problem. Young qualified engineers are attracted by positions which include an
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international dimension in their day to day work. By restructuring network industries, this
reinforced cooperation will probably increase the number of jobs in the sector. The cost for
the EU budget of further TSO cooperation will be limited to the coordination role of the
planned agency (equivalent to a few full-time staff members), whereas ETSO+/GTE+ would
be financed by the industry at a modest cost. It is estimated that ETSO+ and GTE+ would
need about 100 staff to operate, part of which would be found by shifting tasks from national
TSOs. The net cost of setting up these two bodies (about 8 million euros per year) is small in
comparison with the size of the industry and will likely be offset by efficiency gains in
network management at EU level. Stronger cooperation could reinforce this international
dimension to the TSO business.

5.5. Increased transparency for wholesale markets
No EU action

Current requirements on transparency focus on publication of capacity of the network, so that
market parties are able to see if capacity is available and if all available capacity is offered to
the market.

Option

Increasing transparency so that market parties will have equal access to information that lies
at the basis of price movements, will greatly increase the efficiency of the supply chain. By
providing more transparency on supply and demand, suppliers will be able to rely on
wholesale markets to determine the price for their customers and to decide on investments in
for example power plants. Reliable pricing will lead to liquid markets where suppliers can
hedge their risks and optimise their supply portfolio. This will increase efficiency that will
lead to lower costs.

As trading in commodities is currently not covered by other legal instruments like the Markets
in Financial Derivatives Directive, it needs to be ensured that any transparency requirements
on trading are consistent with the more general regulation for financial markets.

More transparency will also mean improvement of economic optimisation of the available
fuel sources that take into account the costs of emissions. In particular, the functioning of the
market for emission certificates is to some extent dependent on a functioning trading market
for gas and electricity. Consider a company which contemplates whether or not to invest into
an energy and emission saving production technology. Only if this company has reliable
information on the future price of emissions and electricity or gas can it make a reasoned
investment decision and can it actually hedge its risk by buying the relevant derivates. If there
is for example no reliable forward curve for the electricity price it becomes significantly less
interesting for the company to deal with emission certificates since there is a certain trade-off
between emissions and electricity consumption. More generally, a functioning financial
market for gas and electricity derivates will ensure that emissions reduction happens in the
most cost-efficient way.

The additional regulatory costs of more transparency could result from the increased need for
resources (human, financial) to monitor compliance of transparency requirements. Besides,
additional costs for the regulator may be incurred due to the publication (e.g. on internet) of
certain market information.
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The costs of compliance with additional transparency legislation is hard to asses, as they
depend very much on the detailed requirements. The opinion held by stakeholders is that
transparency on physical assets (network operation, generators, storage facilities) has a low
cost compared to the benefits for the market. Concerning transparency in trading, the outcome
is less clear and needs more investigation. . The largest private costs of compliance, which
should be passed onto the consumer through more transparency, are incurred by firms who
previously benefited from a strategic advantage due to information asymmetry.

5.6. Actions to regulate long-term contracts in gas
No EU action

The current legislation contains the possibility to exempt major new infrastructure from
regulated third party access rules, for a pre-determined period. This possibility has already
been used several times, for both new gas and electricity interconnectors and LNG facilities.
This helped take forward projects which benefit both security of supply and competition.

Option

Policy actions with regard to long term contracts mainly impact the level of competition in the
gas market. A higher level of competition induces higher operational and allocative efficiency
and results in lower prices for the gas and transmission capacity rights. This implies a shift of
welfare from current gas suppliers and gas transporters to final consumers. All end customers
are likely to benefit but the degree to which end-consumers benefit from the price decrease
depends on the type of customer.

The likelihood of above described economic impact is high, as it will mean an increase in
efficient use of the transport system.. The cost of regulation and the cost of compliance are
expected to be less than economic benefits.

If the matter would touch on the financial parameters of existing contracts, it can have a
negative impact on investment. An example of such could be the reduction in applicability
and scope of existing long-term contracts, thereby changing the financial position of TSOs.
However, new investments would not be affected as such if the legal framework does not
change.

5.7. Access to gas storage and LNG facilities
No EU action

The Directive on the internal gas market defines when, and if so, how, storage operators have
to give access to third parties. The requirements in the Directive are limited to the principles,
but body was given to these principles through the Madrid Forum, where all stakeholders
agreed to voluntary 'Guidelines for Good Third Party Access Practice for Storage System
Operators' (GGPSSO). ERGEG has followed the implementation of these guidelines and has
concluded in its last monitoring report, that was presented to the Madrid Forum participants in
November, that overall implementation of these guidelines is poor.

Option

Implementing legal and functional unbundling for gas storage facilities and developing
corresponding binding guidelines are considered to be favourable in terms of costs and
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benefits. As storage forms an important part of the supply chain for gas, and often is a
necessity where no other options for flexibility are available, access to storage will enhance
the possibilities for new entrants. This will stimulate competition in gas supply, but it will also
enhance, where possible, optimisation of storage among other flexibility tools.

It is important that access rules do not interfere with the investment climate. Therefore storage
regulation should not be oversimplified but recognise the different roles storage can play, as
the current regulatory model does. Regarding the longer term impact, increased powers of
regulators should not have an adverse effect on the investment climate and on the level of
investment in the gas storage market as long as these powers focus on ensuring effective
control over the way in which rules for third party access and unbundling are met by the
storage system operators.

LNG is becoming an ever-more important source of gas to the EU. New LNG-terminals can
be exempted from third party access, but this exemption is always temporary. Exemptions are
often conditional and a common reference is needed for access rules. In the course of the
Impact Assessment it was concluded that requirements to improve access to storage also need
to be extended to LNG-terminals.

5.8. Strategic gas stocks
No EU action

EU legislation addresses gas security of supply with two instruments. First, Directive
2003/55/EC introduced general monitoring obligations for the Member States. Second, a
Directive 2004/67/EC specifically concerns measures to safeguard security of gas supply.
This later directive establishes the Gas Coordination Group and defines a "Community
mechanism" in case of supply disruption.

These instruments provide for a coordination platform. They do not define quantitative
objectives as regards security of supply nor provide any obligation as regards gas stocks.
Finally, they do not foresee any binding solidarity agreement, nor do they establish a
framework for such agreements.

Option

Imposing a gas storage obligation upon gas supply undertakings greatly enhances the overall
security of supply of the European gas supply system, with the costs of the policy action being
incurred by final consumers. In addition, some reservations need to be made regarding (i) the
impact on current security of supply arrangements, (ii) cost pass-through, (iii) market
distortion. Imposing such obligations influences current market arrangements with regard to
security of supply (own storage operations, interruptible contracts, etc.). Where gas suppliers
currently meet security of supply concerns with a variety of instruments that minimised their
total costs, the obligation could stimulate gas suppliers to move away from this optimal
portfolio towards a possibly higher cost alternative: gas storage. In other words, this policy
measure can have a negative impact on overall system efficiency.

The physical opportunities for gas storage vary largely across member states and therefore the
costs of the obligation can potentially differ widely across member states. These differences
can create an uneven playing field for gas supply companies on the European market.
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Implementation of this policy action will in particular affect the storage market, and can affect
the availability of storage capacity to the market.

To deal with these concerns, the following elements must be taken into account when
implementing the proposed policy measure: Market arrangements on security of supply
concluded after policy implementation should be additional to existing measures, and not
replace them. When an efficient performance of the overall energy sector is taken as
reference, the main question should be: which security of supply arrangements needed for a
given security of supply level are the cheapest? Storage is probably not the least cost option in
all countries and regions. In this sense, the policy action can lead to non-optimal outcomes. In
order to increase efficiency, a more market based policy measure might be better suitable.

Given the complexity of the subject, the Commission intends to launch a study on strategic
gas stocks in the coming months.

5.9. Changes to the framework for investments in major electricity and gas
infrastructure
No EU action

Under current legislation, some new infrastructures are operated under regulated TPA and
some new infrastructure operated under an exemption from regulated TPA. The exempted
projects tend to have higher risk profiles making them more costly. Higher investments in gas
network capacity will increase potential competition on wholesale markets, since it increases
interconnection with neighbouring markets. This effect is supported by theory (Cremer and
Laffont 2002).

Option

Costs of exempting infrastructure is that a part of a network will be optimised individually,
instead of taking into account the whole network. A benefit is the fact that no cost-
socialisation will take place, meaning that consumers will not run the risk of having to pay for
inefficient investment in infrastructure. These costs and benefits however already exist in the
current regime and will not change.

The baseline scenario would lead to increasing national differences in the application of the
exemption requests for new infrastructure projects. Some Member States may become
excessively generous to grant exemptions and thus risk a partial foreclosure of the gas market
and a strong discrimination between assets with third party access and exempted ones.
Specifying and clarifying the legislative framework for these exemptions through specific
guidelines would reduce this risk and would be favourable for the treatment of cross-border
exemption requests. To achieve a more homogeneous approach it is moreover advisable to
attribute to the new Agency for the Coordination of Energy Regulators the task of granting
exemption requests for pipelines crossing more than one Member State.

The proposed changes to the legislation will give clearer indications to the market under
which conditions projects are eligible for exemptions. As more clarity is provided this will
relieve companies and governments of a part of their administrative burden.
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5.10. DSO unbundling

The Commission services considered reinforcing the unbundling obligations for DSOs and to
apply the obligation of legal and functional unbundling also to allDSOs serving less than
100 000 connected customers. As with TSOs, the more effective unbundling of DSOs would
in principle contributeto the creation of a level playing field at the retail level, mainly by
eliminating the incumbents' information advantages, preventing cross-subsidies and ensuring
fair network access and transparent customer switching procedures. . This measure would
thus contribute to the contestability of the retail market and thus facilitate market entry by
third party suppliers.

The Commission has considered the following arguments in favour and against further
unbundling of DSOs:

Arguments in favour of further unbundling of DSOs

Firstly, vertically integrated DSOs have an interest to make switching procedures more
difficult to deter market entry. In particular, they may not have an interest to introduce smart
metering which makes retail markets more transparent and customer switching easier. Using
the same established brand name for the supply and the network business may also give them
a comparative advantage over new entrants. Secondly, as at TSO level, incumbents may
benefit from privileged access to network information. This issue may in fact be even more
important at distribution level as regards metering: privileged and priority access to
consumption information for the integrated network company can be a strong advantage.
Thirdly, as at TSO level, there is a risk that the supply business of a DSO benefits from cross-
subsidies of the network business of the integrated company. Fourthly, the ownership of the
network assets may be seen to put vertically integrated DSOs at a competitive advantage due
to their easier access to capital compared to companies without these assets.

Arguments against further unbundling of DSOs

On the other hand the issue of discrimination for network access appears to be less relevant at
DSO level than at TSO level as there is no congestion at distribution level so that access is in
principle available to all. Moreover, DSOs are not involved in balancing rules so
discrimination is not possible in this regard. Secondly, at distribution level, the needs of
customers determine investments, not the needs of suppliers, importers or generators as for
transmission. An exception are very small generation sites directly connected to the
distribution network ("distribution generation"), this concerns mainly renewables and is
marginal now but may become more significant in the future. Thirdly, DSO unbundling is less
relevant with respect to EU cross-border flows as these flows are essentially local. In contrast,
an integrated wholesale EU market in terms of cross-border flows is about stronger
interconnectors capacities and harmonised procedures at transmission level. Fourthly, there is
insufficient legislative experience with respect to the present unbundling obligations on
DSOs. Functional unbundling as introduced in 2004 cannot be fully effective without legal
unbundling. However, legal unbundling has been imposed on DSOs only as of 1 July 2007.
Fifthly, full ownership unbundling of DSOs in parallel to TSOs unbundling may be difficult
to implement. As ownership unbundling of TSOs is likely to require the restructuring of
several large vertically integrated companies including the possible divestiture of certain
subsidiaries and assets, a similar restructuring process at DSO level may overstretch the
ability of financial markets to cope with the financial consequences. This is particularly true
because there are several hundred DSOs in the EU and for some of the vertically integrated
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companies the value of the assets of the distribution network is far more important than the
value of the transmission network.

In the case of smaller DSOs (serving less than 100 000 customers) several Member States
have transposed the exemption from legal and functional into their national law, for example,
Germany and France. This threshold takes into account that small DSOs with relatively few
employees are likely to suffer over-proportionately from a loss of synergies if the network
operation is entirely separated from the other business activities. These considerations still
appear to be valid. However, as with DSOs above the threshold it appears possible and
desirable to reinforce the powers of national regulators to monitor the existing unbundling
requirements. Some of the benefits of further unbundling such as easier switching procedures
and the prevention of brand confusion may in fact also be achievable by developing binding
guidelines and specifying certain provisions in the legislative texts. Reinforced powers of
national regulators may help to counter the problem of cross-subsidies and of information
flows within vertically integrated DSOs.

5.11.  Other measures to enhance retail competition

As explained above, the enhancement of retail competition can be achieved by other measures
than DSO unbundling.

A clear definition of roles and responsibilities of all market participants, that is transparent to
new entrants, will have low costs, as these things need to be in place anyway in order to
establish household competition. Costs of making the rules transparent are low, and costs of
improving the rules will be easily offset by increased competition.

Smart metering will help to reduce energy consumption, increase transparency and thereby
increase switching rates and competition. Immediate demand response would also increase
efficiency and security of supply.

A smart meter records how much electricity, gas or water an individual customer uses and
when it is used (typically hourly). Via a network this information is send to the local utility
for monitoring and billing purposes, making it possible to charge different prices for
consumption based on the time of day and the season. Higher electricity prices during peak
demand periods will give consumers an incentive to reduce their demand, or shift their use to
periods of lower demand (e.g. weekends or later in the evening) and away from times of the
day when electricity (gas, water) is most expensive. In contrast, conventional meters measure
only how much energy is consumed by a customer each billing period (typically one or two
months).

There are a few countries that have installed smart meters and the experienced costs and
benefits are presented below. Smart metering has been introduced on a larger scale in Italy
and Canada (Ontario), Australia (Victoria) and Sweden. A number of further countries have
already carried out pilot studies and some of them plan to introduce smart metering country-
(state-) wide over the next years (UK, Ireland, the Netherlands, France, Canada (Alberta) and
the USA (California, Texas, Idaho, Washington DC))".

19 For a general overview on the costs and benefits of smart metering see the paper by Capgemini

consulting:
http://www.us.capgemini.com/DownloadLibrary/files/factsheets/Capgemini_SmartMetering_FS.pdf
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Italy

The Italian utility ENEL introduced smart meters already in 2001 in their "Telegestore
project". Mass installation started in January 2002 and since then almost 30 million smart
meters have been installed in Italy. Enel has invested around € 2.1 billion in this project,
which is an equivalent of around € 70 per customer. Annual savings per customer were
projected with € 500 per annum for the period after full installation, which has almost been
achieved in 2006.

Sweden

First pilot studies were already carried out in Sweden in 2001. In 2003 a law was passed that
requires smart meters to be installed for all customers by 2009 (monthly metering). Typical
costs per connection point are around €200-€220 and will be passed through to the customer.
It has been estimated that the net cost of smart meters (discounting positive effects) would be
about 10 to 15 euros per year for each connected customer.

Pilot studies

California will install smart meters to the 9 million gas and electric household customers in
the Northern California territory of PG&E. All advanced meters and the necessary
communications infrastructure shall be fully installed by 2012 or 2013. In the Netherlands
pilot projects are being carried out. Legislation on a country wide introduction of smart
metering is currently discussed®’. In the UK a number of pilot studies have been carried out, a
country-wide obligatory roll out is still being discussed. Assuming cost-recovery over a 15-
year period (life of asset) Owen and Ward (2006) estimated the extra costs per customer per
year to be around £8 for the meter, plus £5-10 for operation and maintenance (all nominal
values)”'. Estimates made by Ofgem assume costs of €44 to €218 per meter (This includes the
cost of the meter, installation, (potential) stranding cost and the systems costs necessary to
retrieve and process the data from the meters)™. For a trial of 520 SME sites using smart
metering, the UK Carbon Trust reports an average saving of carbon of 5-6%>".

5.12.  Further measures related to consumer protection

The obligation to provide information regarding (i) comparable price information, (ii)
switching procedures and (iii) protection against unfair selling practices, will -at least
potentially- contribute to the consumer protection, the contestability of the market and the
energy prices. It will increase the availability of information and therefore strengthen the
consumer’s position on the market. Beside that, we expect that the costs pertaining to this
obligation are rather low for both public and private sector. However, one should consider
that the (daily) use of Internet is not yet common for all Member States-citizens, especially
those who are in a vulnerable position. Further, we observed that in several Member States
comparable prices are already available, sometimes provided by commercial parties.

20 http://www.beama.org.uk/hottopics/Smart+Metering/default.asp

Details on the estimated costs and benefits of the introduction of smart metering in the Netherlands can
be found in a study by SenterNovem / KEMA consultintg (2005):
http://mail.mtprog.com/CD_Layout/Day 2 22.06.06/0900-1045/ID57_Siderius_final.pdf
http://www.sustainabilityfirst.org.uk/publications/smartmeters.php

2 http://www.ofgem.gov.uk/Markets/RetMkts/Metrng/Smart/Documents1/12813-2006.pdf

3 http://www.carbontrust.co.uk/publications/publicationdetail. htm?productid=CTC713

21
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Finally, the introduction of compulsory rules to protect vulnerable customers would increase
consumer protection. It depends on the legislative detail (who is paying?) whether the private
sector compliance costs or the public sector spending will increase. National existing social
legislation already partially protects these customers.

5.13.  Analysis of macroeconomic impacts

The rationale behind the liberalisation of network industries is to improve their sectoral
performance and thereby to generate wider-reaching macro-economic benefits. A defining
structural characteristic of most network industries is the presence of bottlenecks separating
producers and customers, notably the grid itself — e.g. transmission lines, pipes, railway
tracks. These industries are also exceptional in that they provide essential inputs for virtually
the entire economy. The importance of the proper functioning of these industries is further
reinforced by their role as providers of services of general economic interest.

Most network industries were traditionally organised as vertically integrated state-owned
monopolies. Therefore, the separation (unbundling) of the bottleneck segments, which
generally have inherent natural monopoly features, from the potentially competitive segments
(such as production, supply and maintenance) is a cornerstone of the market opening process.
The resulting increase in competitive pressure should entail higher productivity (and
productivity growth) and a downward pressure on prices, ultimately translating into higher
economic growth.

To assess the macro-economic impact of liberalisation, one has to distinguish between direct
effects on the network industries, effects on customers and indirect economy-wide effects.
Some direct effects on the industries themselves are likely to be negative as the competitive
pressure and the drive for more efficient production are likely to exert downward pressure on
employment levels and mark-ups in incumbent firms. Nonetheless, lower prices and product
innovation ensuing from the competitive pressures may lead to higher demand and output and
thus mitigate the adverse employment effects. Although the effects of liberalisation on
customers are expected to be positive and much larger than the effects on the incumbent firms
and their employees, they are by and large more dispersed and less tractable. Indeed, lower
prices of network industry services would enhance welfare by raising real household incomes
and lowering the costs for those industries which rely heavily on inputs from network
industries. Furthermore, given the considerable weight of network industries in the
Harmonised Index for Consumer Prices, price developments in network industries may also
have important consequences for the efficient conduct of monetary policy. In contrast to the
direct effects on firms and employees in the sector, the indirect effects are far less visible and
thus hard to measure and quantify. Moreover, in terms of timing, one can expect the
incumbent firms and their employees to feel the effects of liberalisation rather abruptly while
customers reap benefits somewhat later. The indirect effects would normally take much
longer to materialise.

If one intends to quantify the effects of a further liberalisation of the energy (electricity and
gas) sector one should be aware of significant data, statistical and model uncertainty.
Accordingly, the results of such a quantification should be considered only as indicative of the
potential benefits of these regulatory reforms.
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Simulations based on QUEST model

The Commission services have undertaken two such simulations. The starting point of the
first simulation is the ECB estimate for EU 15 that further regulatory reforms in the EU
electricity sector could lead to price reductions of about 20%. This result is based on the
assumption that all EU 15 Member States align their regulatory conditions to those of the 'best
practice' country and that prices adjust accordingly. Given the share of the EU electricity
industry in value added (1.9%) and the size of the non tradable sector (2/3 of value added), a
price reduction of 20% would be associated with a price decline of 0.6% in the non tradable
sector. This reduction in prices has been translated either into a total factor productivity (TFP)
or into a mark-up shock in the European Commission QUEST model. The shocks associated
to the 20% price fall in the electricity sector were thus assumed to correspond to a TFP
increase of 25% or to a decline in mark ups by 15 percentage points. In reality the reforms are
likely to affect both mark-ups and efficiency and therefore, the observed price decline is the
result of a combination of a mark-up reduction and of efficiency gains. The shocks to TFP and
to mark ups are calibrated in such a way that the full price decline is spread over a period of
five years.

The results for electricity on the real GDP are presented in the table below. The respective
effects of a TFP and a mark-up shock are different. The results for electricity market
liberalisation on the real GDP are presented in Table xx. The respective effects of a TFP and a
mark-up shock are different. Over a period of five years, the GDP effect generated with the
two channels is quite similar and amounts to about 0.5% to 0.6% of GDP. In the longer run,
however, the effect from a reduction in mark ups seems somewhat stronger. Though the total
GDP effect is similar, both channels have different effects on employment. With the
efficiency (TFP) channel, the reform is associated with an increase in investment in the non
tradable sector but a decline in employment and a shift of employment to the tradable sector.
The net employment effect is slightly negative. With the mark up channel, the investment and
employment effects are stronger. In the first case more output is produced with a more
efficient use of resources while in the second case, increased competition shifts the demand
for factors of production in an upward direction. A similar analysis for the gas would lead to
effects equal to roughly 30% of those observed for electricity.

Macroeconomic effects of an increase in total factor productivity in the electricity sector

Increase of TFP by 25% Increase of TFP by 10%
GDP employment inflation GDP employment inflation
After 1 year 0,02 -0,1 -0,05 0,01 -0,04 -0,02
After S years 0,51 -0,01 -0,39 0,2 0 -0,16
After 10 years 0,51 -0,05 -0,37 0,2 -0,02 -0,15

Note: figures are % deviation from the base year. Investment refers to the non-tradable sector.

Source: Quest-model, run with adapted ECB estimates.
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The second simulation is based on a study undertaken by Copenhagen economics that aims at
fine-tuning the estimation of the effects of ownership unbundling on electricity prices by first
deriving Market Opening Milestones (MOM).
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Market Opening Milestones

The OECD has calculated an indicator to track regulatory conditions in seven network industries. This indicator
is based on different industry characteristics including entry regulation, public ownership, market structure,
vertical integration and price controls. It shows a relatively high level of regulation in France, Greece and Ireland
and lower levels in Germany, the Netherlands. While in 2003 network industries in the euro area were still more
heavily regulated than in the US (except for electricity), the process of deregulation (over the period 2000-2003)
was more rapid in the EU, especially in electricity and postal services.

A study carried out by Copenhagen Economics in 2007 on the impact of market opening in network industries
traces the evolution of market opening by defining a set of "Market Opening Milestones" (MOM) for each
sector. This economic assessment also concentrates on the question of the ownership unbundling of transmission
networks:

- fully integrated TSO (0 points)

- accounting separation (0.15 + 0.10 additional score for published accounts, compliance officer, separate
corporate identity and location)

- management separation (0.40 + 0.10 additional score for published accounts, compliance officer, separate
corporate identity and location)

- legal separation (0.65 + 0.10 additional score for published accounts, compliance officer, separate corporate
identity and location)

- ownership separation (0.90 + 0.10 additional score for published accounts, compliance officer, separate
corporate identity and location).

For each country, sector and year, the MOM scores are weighted and summed to create a Market Opening Index
(MOI). Regressions were carried out to test the connection between MOM and MOI, on one hand, and indicators
of performance on the other hand. In the case of electricity prices, Copenhagen Economics found a statistically
significant relationship with the MOM representing the degree of unbundling of TSOs.

The Commission services performed simulations of the effect on electricity prices of bringing 25 Member States
(excluding Cyprus and Malta) up to a score of 1 in respect of TSO unbundling. They assumed that the results
derived by Copenhagen Economics for EU15 in the period 1990-2001 are still valid for these 25 Member States
from 2007 onwards. The Commission services then calculated averages using the 2007 electricity prices from
the structural indicators, weighted by each country's share of inland market consumption.

The calculations performed by the Commission services on the basis of the Copenhagen
Economics study provide some positive results. The initial price change due to ownership
unbundling of transmission would be about -1.2%. After 10 years, the impact on prices would
be a reduction of about 8%. The simulation models the effects of moving from management
separation or legal separation to full ownership unbundling. It does not allow comparisons
between ownership unbundling and the ISO solution.

The results for electricity market liberalisation on the real GDP are presented in the next table.
Once again, the respective effects of a TFP and a mark-up shock are different. Over a period
of five years, the GDP effect generated with the two channels is quite similar and amounts to
about 0.2% of GDP. In the longer run, however, the effect from a reduction in mark ups
seems somewhat stronger. A similar analysis for the gas would lead to effects equal to
roughly 30% of those observed for electricity.
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Macroeconomic effects of a mark-up reduction in the electricity sector

Reduction of mark-up by 15% points Reduction of mark-up by 6% points
GDP employment inflation GDP employment inflation
After 1 year 0,03 0,03 -0,06 0,01 0,01 -0,02
After S years 0,57 0,49 -0,41 0,23 0,2 -0,16
After 10 years 0,62 0,42 -0,45 0,25 0,17 -0,18

Note: figures are % deviation from the base year. Investment refers to the non-tradable sector.

Source: Quest-model, run with adapted Copenhagen Economics estimates.

Not surprisingly, the simulation results based on Copenhagen Economics give lower positive
impacts than those based on ECB estimations, as the expected downward effect on prices is
expected to be smaller. Thus, while the simulations based on the ECB estimations should
illustrate the upper-end estimations of macroeconomic effects of a further energy-market
liberalisation, the simulations based on Copenhagen Economics should be interpreted as the
more central or conservative estimations.

In both simulations, the driving force behind the positive growth effect is the boost in
investment and innovation triggered by the change in relative prices, namely in the non-
trading part of the economy. As it has also been assumed that the expected reductions in
wholesale prices will be passed through to end users, consumer prices will also be affected.
Given the high share electricity and gas consumption have in the consumer price basket,
consumer prices are estimated to be about 0.2 to 0.4% below the baseline level after two to
three years.

Simulation based on WorldScan model

Regulatory reforms in the EU energy (electricity and gas) sector have not only direct impacts
on energy consumption, production and trade. A further liberalisation of the energy markets
has also indirect impacts on other sectors in the EU economies which arise from increased
productivity driven by competition in the energy sector and lower energy prices. Moreover,
these changes in relative prices and comparative advantage lead to structural changes on a
sectoral level within the Member States and internationally.

For the quantification of the macroeconomic impacts of energy market liberalisation, the
Commission has also used WorldScan, a global (recursive) dynamic computable general
equilibrium (CGE) model with multiple regions, sectors, and production factors as well as
imperfect competition that focuses on the economies of the European Union®*. Computable
general equilibrium models provide a comprehensive and consistent framework for studying
price-dependent interactions between the energy system and the rest of the economy. They

# WorldScan has been developed at The CPB Netherlands Bureau for Economic Policy Analysis

(www.cpb.nl). See Lejour et al. (2006).
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consider indirect spillovers to other markets which in turn feed back to the economy and
hence allow the quantitative analysis of direct and indirect impacts of policy interference.

Liberalisation leads to an increase in total factor productivity (TFP) in the electricity and gas
sector in the EU Member States. However, the progress of energy sector deregulation varies
considerably between Member States and even between different energy sectors. The
productivity gains that can be expected from liberalisation therefore differ in magnitude (see
Kent and Simon, 2007; Nicoletti and Scarpetta, 2003): Economies that have so far
implemented only limited reforms in the energy sector are expected to achieve higher
productivity gains from full deregulation than economies that are relatively advanced in their
energy market reforms. The following scenarios have been analysed in order to assess the
impact of further regulatory reforms in electricity and gas markets in EU Member States:

[LIB] Liberalisation has a differentiated impact on TFP growth depending on the current level
of energy market regulation in the different Member States. Furthermore, the liberalisation
benefits differ between electricity and gas markets.

[LIB+] In addition to the TFP growth in the previous scenario, we assume that the
deregulation leads also to an increase in intra-industry trade flows across member states in the
energy sector. This effect is modelled through a 50 percent increase of the so-called
Armington elasticity that governs substitution possibilities between domestically produced
and imported goods.

Estimates for potential efficiency gains from regulatory reforms in the electricity and,
especially, the gas market are difficult to obtain. For simulations with WorldScan, the OECD
International Regulation Database which provides internationally comparable cross-country
differences and changes in the regulation of non-manufacturing sectors (Conway and
Nicoletti, 2006) is used. The OECD measure of product market regulation for the energy
sector (electricity and gas, respectively) covers information on entry regulation, public
ownership, vertical integration and market structure. The index ranges from most restrictive
(6) to least restrictive (0) and is available for the period 1973 to 2003. The indicators of
regulatory conditions in the electricity sector and the gas sector in different OECD countries
in 2003 are provided in the Appendix A% .

A broad range of TFP impacts (and associated energy price reductions) is allowed for, in line
with other international studies (see, e.g., Fairhead et al., 2002). TFP improvements are
assumed to range between 10 percent for economies in the OECD database that have already
implemented many reforms across the market segments to 30 percent for economies that have
introduced only limited reforms in the electricity sector and from 5 percent to 20 percent in
the gas sector as reforms in the gas sector are not as extensive. The resulting TFP increases
for the Member States that are implemented in scenario [LIB] vary between about 11 percent
(the Netherlands, UK) and about 23 percent (France, Greece, Ireland, Poland) in the

» For the missing values for the gas sector (Slovenia and other not listed EU-12 MS) we assume the

average of the existing EU-12 country information (i.e. the values for Czech Republic, Hungary,
Poland, and Sovakia). In order to obtain the missing values for the electricity sector (EU-12 MS) we
assume the same absolute difference in regulatory conditions between the two sectors as for the old MS.
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electricity sector and between about 9 percent (Germany, UK) and 19 percent (Finland,
Greece, Poland) in the gas sector™.

The WorldScan simulation results for the different scenarios are summarised in the below
table. In both policy counterfactuals, TFP is increased in the electricity and gas sector
gradually between 2007 and 2010. The impacts of the liberalisation scenario [LIB] are
reinforced with increased cross-industry trade in scenario [LIB+]. In the scenario [LIB],
efficiency improvements in the electricity and gas sectors lead to lower energy prices which
in turn impact the rest of the economy. In 2010, energy prices decrease by 5.3 percent (5.5
percent in scenario LIB+) compared to the baseline. Not surprisingly, the decrease in
electricity prices together with higher national incomes due to the spill-over of productivity
gains to the rest of the economy triggers an increase in energy demand and energy production
(10.4 percent in scenario LIB, 14.6 percent in scenario LIB+). As a result, CO, emissions
increase by a similar order of magnitude all other things equal. The economy wide benefits,
especially in the energy intensive industries, result in a higher EU25 gross domestic product
of 0.9 percent (1.0 percent in LIB+). These economy wide impacts of energy price reductions
are enhanced through the reallocation of productive resources in all economic sectors
triggered by the reduction in energy prices and comparative advantages.

The GDP impacts vary between Member States according to their current level of regulation.
The increase in output exerts an upward pressure on prices for labour and capital. The sectoral
implications of energy market liberalisation depend on the factor intensities in the different
sectors: prices in energy intensive industries (medium-low tech. manufacturing and medium-
high tech. manufacturing) are reduced while labour- and capital-intensive sectors like high
tech. manufactures and commercial services even face higher production costs and prices”’.
The changes in relative prices also reflect the adjustments in domestic final demand and
international competitiveness. While the overall export volume and the sectoral shares in
world production for energy intensive industries increase, these shares are reduced for labour-
and capital-intensive sectors. Only the service sectors that are less exposed to international
competition univocally benefit from higher economic activity despite their relatively high
labour intensity.

26 Since the energy sector in WorldScan comprises coal, natural gas, gas distribution, refined oil products

and electricity, the TFP shock is implemented in proportion to the electricity and gas share in total
energy sector.

The reduction of transport prices can be explained by the sectoral aggragation of WorldScan: refined oil
products which are mainly demanded in the transportation sector are also part of WorldScan’s energy
sector.

27
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WorldScan simulation results for EU25 in 2010 for different scenarios

LIB LIB+
Gross dom. product (% change vs baseline) 0.9 1.0
Export volume (% change vs baseline) 0.9 0.8
Sectoral price (relative to regional producer
price in % change vs Bal)
agriculture, oil, minerals 0.1 0.2
energy -5.3 -5.5
Low tech. manufactures 0.1 0.1
medium-low tech. manufact. -0.3 -0.4
medium-high tech. manufact. -0.1 -0.1
high tech. manufactures 0.2 0.2
Transport -1.2 -1.5
commercial services 0.4 0.4
government and other services 0.6 0.6
Energy production (% change vs baseline) 10.4 14.6
Sectoral shares in  world production
(absolute change vs baseline)
agriculture, oil, minerals 0.2 0.2
energy 0.9 1.6
low tech. manufactures 0.0 0.0
medium-low tech. manufact. 0.1 0.1
medium-high tech. manufact. 0.1 0.1
high tech. manufactures -0.2 -0.3
transport 0.3 0.4
commercial services 0.1 0.1
government and other services 0.2 0.2
Source: Own calculations using WorldScan.
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5.14. Analysis of employment and social effects

The impacts on employment of the opening of gas and electricity market have already been
subject to a study commissioned by the Employment Directorate General of the Commission
on the "Employment Effects of the Opening of Gas & Electricity Markets". The direct social
impact in form of declining employment in the energy sector of all proposed measures is
likely to be very limited Most companies of the sector are already in the process of
restructuring to cope with liberalisation irrespective of the introduction of further unbundling
and improved regulation. Indirect effects, linked to a well functioning internal EU energy
market, are potentially rather positive. The effects of ownership unbundling on employment
have been studied together with other macro-economic impacts in the chapter above. It is
clear that unbundling would, in the worst case scenario, have a virtually neutral effect on
employment and, in the best case, a positive effect.

The possible social dimension will concern mainly the public vertically owned companies in
case where the ownership unbundling would lead to a privatisation of the network assets One
could argue that the ownership unbundling or ISO model will reduce the mobility of workers
within the vertically integrated company. However, this is already the case due to legal and
functional unbundling, which include a compliance programme and "Chinese walls". In those
countries where ownership unbundling has been implemented, there have been no significant
lay-offs by formerly integrated companies. There is no reason to believe either that, due to
ownership unbundling, some countries or regions may be more affected than others. The
ongoing liberalisation process, irrelevant of the status of the ownership of transmission
networks, led to efficiency improvements and productivity gains, which will continue.

Regarding the protection on the workers, there is a possibility that networks assets which are
quite attractive for the investments funds can be taken over by private funds, which may give
priority to short term profitability over long term investments. This would however be in
complete contradiction of such funds, which usually acquire these assets because of their long
term regulated profits outlook.

Different protective mechanisms are already in place in the EU and national law both in the
internal market directives and second in the labour law regarding corporate restructuring:

The first one concerns the designation of the TSO by ational authorities and the duration of
this designation. In defining the conditions of TSO licensing and the duration of the licence,
national authorities can decide which company is going to buy the network and for how long
this company will be the TSO. TSOs are usually designated for a long period, such as 20
years. One may expect pressure from investment funds to reduce this duration but this will be
a matter of negotiating between the government and possible buyers.

The second barrier is linked to regulator's powers .The Commission is fully aware of the
temptation to invest in a profitable asset and to take the revenues without doing the right
investments in the networks. Due to the experience in some MS as clearly demonstrated in the
sector enquiry, the Commission will propose to reinforce the powers of the national regulators
on this aspect. This measure will have a positive impact on the workforce.

As regards corporate restructuring, the provisions of several labour law Directives can have a
direct impact, in particular though the procedures they provide for the involvement of
workers' representatives in the restructuring process. The Directives can play a crucial role in
smoothing the possible adjustment process at company and group level in that they seek to
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promote an approach aimed at anticipating change and encouraging co-operation in
responding to it.

These directives, like all directives, are binding on the Member States as regards the objective
to be achieved, but Member States are free to determine the form and methods used to fulfil
Community obligations under their internal legal order. In addition, in the area to which the
directives apply, national legislation and practice may provide for a level of protection of
workers superior to the ones provided by these directives.

At National level:

-The Directive establishing a general framework for informing and consulting employees in
the European Community®® seeks to strengthen dialogue within enterprises and ensure
employee involvement upstream of decision making with a view to better anticipation of
problems and the prevention of crises. It applies to undertakings with at least 50 employees or
establishments with at least 20 and provides that employee representatives be informed and
consulted on developments in the undertakings economic situation, development of
employment and decisions likely to lead to changes in work organisation or contractual
relations.

-The Directive relating to the safeguarding of employees' rights in the event of transfers of
undertakings, businesses or parts of businesses® provides that rights and obligations that
arise from a contract of employment or an employment relationship that exists on the date of a
transfer, shall be transferred from the transferor, this is the one that ceases to be the employer,
to the transferee (the 'new' employer, in short). The directive further provides that the transfer
shall not constitute grounds for dismissal either by the transferor or the transferee. The
Directive provides also that both the transferor and transferee must provide specified
information to the representatives of employees affected by the proposed transfer and if either
party envisages measures in relation to the employees their representatives must be consulted
with a view to reaching agreement.

-The Directive relating to collective redundancies™ provides that an employer who envisages
collective redundancies must provide workers representatives with specified information
concerning the proposed redundancies and must consult with the workers' representatives in
good time with a view to reaching an agreement. These consultations should cover ways of
avoiding or of reducing the redundancies and of mitigating their consequences by recourse to
social accompanying measures aimed at, in particular, aid for redeployment and retraining of
the redundant workers. the directive provides also for a notification of the public authorities of
any projected collective redundancy and imposes that these collective redundancies shall take
effect not earlier than 30 days after that notification.

-The Directive on employer insolvency’' aims to provide minimum protection for employees
in the event of the insolvency of their employer. It obliges MS to establish a body (guarantee
institution) which guarantees the payment of employees' outstanding claims. Moreover, MS
shall take the necessary measures to ensure that non payment of compulsory contributions due

2 Directive 2002/14/EC of the European Parliament and the Council of 11.3.2002, OJ L80 of 23.3.2002,
p- 29
» Consolidated by Council Directive 2001/23/EC of 12 March 2001 - OJ L 82, 23.3.2001, p. 16.
30 Consolidated by Council Directive 98/59/EC of 20 July 1998 - OJ L 225, 12.8.1998, p. 16.
3 Council Directive 2002/74/EC of 23 September 2002 - OJ L 270, 8.10.2002, p.10.
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from the employer, before the onset of his insolvency, shall not adversely affect employees
benefit entitlements in as much the employees' contributions were deducted at the source from
their remuneration.

At transnational level:

- The Directive providing for the establishment of a European works council or a procedure
for informing and consulting employees in Community-scale undertakings and groups™
applies to undertakings or groups with at least 1000 employees and at least 150 employees in
each of two Member States. It allows for the establishment of a European works council,
representative of employees in the Member States where the group has operations, to be
informed and consulted on the progress of the business and any significant changes
envisaged.

- Three directives provide for the involvement of employees (i.e. information, consultation
and participation to the supervisory board or board of directors) in companies adopting the
European Company Statute®, the European Cooperative Society Statute’® or deriving from a
cross-border merger™.

Energy-intensive users claim that high prices, linked inter alia to an inefficient functioning of
the gas and electricity markets, pose a real threat to their operations in the EU, compared to
other countries, and increase the risk of job losses in the Union.

The above model simulations also provide results as regards potential overall employment
effects. In case further liberalization mainly triggered a positive productivity effect, the
employment impact could be slightly negative as the improvement in total factor would
slightly outperform the expected output increase. In contrast, if liberalization led to a decline
in the mark-up of incumbents only, a positive employment effect in the order of magnitude of
0.2 to 0.5% could be expected, with most additional jobs being created in the non-tradable
and service sector.

Potential energy poverty is of concern in some Member States. Here, the further liberalisation
of energy markets should have a positive effect as electricity and gas prices are expected to
come down. On average, consumer prices are expected to decline by 0.2 to 0.4%. Given the
higher share energy consumption makes up in the basket of poorer households such a decline
could easily translate into the real disposable income of these households rising by one
percentage point or more.

5.15.  Analysis of environmental effects

The primary aims of the proposed regulatory changes are economic ones. However,
repercussions on the environmental performance of the energy system and the European

32 Council Directive 94/45/EC of 22 September 1994 - OJ L 254, 30.9.1994, p. 64.

3 Council Directive 2001/86/EC of 8 October 2001 supplementing the Statute for a European Company

with regard to the involvement of employees - OJ L 294, 10.11.2001 p. 22.

Council Directive 2003/72/EC of 22 July 2003 supplementing the Statute for a European Cooperative

Society with regard to the involvement of employees - OJ L 207, 18.8.2003, p. 25.

3 Directive 2005/56/EC of the European Parliament and of the Council of 26 October 2005 on cross-
border mergers of limited liability companies - OJ L 310, 25.11.2005, p. 1.
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economy as a whole cannot be excluded. Indeed, two different mechanisms are expected to be
at work that could have such repercussions.

The expected intensified competition is broadly expected to eliminate profits arising from a
lack of competition on the internal market for electricity. As a consequence, effects on the
electricity price introduced by the European Union Emission Trading Scheme (EU ETS) may
become more pronounced and as such would convey a clearer and less distorted carbon price
signal through electricity prices to the consumers. Electricity prices reflecting an undistorted
carbon price signal would - through growing competition on the electricity market - also
contribute to less carbon intensive generation of electricity, since electricity producers would -
in the longer term - increasingly risk losing market shares, if they neglect the price signals
accruing from the carbon market and more and more affecting overall power generation.
Against this background, there is a clear and important complementarity between the creation
of a competitive internal market for electricity and the environmental objectives aimed at by
the European Climate Change Policy in general and the EU ETS in particular. Also the
somewhat higher economic growth even when remaining modest would add to environmental
pressure.

These factors might have an impact on the environment, especially on air pollution (CO?2,
sulphur dioxide, nitrogen oxides, and particulate matter). The impact of further electricity
market liberalisation have been assessed for the year 2020 assuming a decrease in electricity
prices of 8% in 2020 compared to the baseline. Table 1 summarises the impacts. On the basis
of recent PRIMES runs performed for the Commission Services a decrease in the electricity
price of 8% is expected to lead to an increase in electricity demand and generation of around
1.9% compared to the baseline. The baseline here is the most recent baseline of PRIMES of
July 2007. Without additional measures this increase would imply an increase in fuel use and
subsequent CO2 emissions of 0.5%. However, since electricity generation is part of the EU-
Emission trading scheme, CO2 emissions are effectively capped and CO2 emissions will not
change. Since the demand for CO2 permits increase the price might increase by around 4% to
compensate for the increase in demand. The change in relative prices in favour of gas will in
all likelihood trigger a fuel switching for the production of electricity in favour of this rather
low-carbon fuel (as opposed to coal). This, in turn, might mitigate the positive impact of
increased demand for electricity on the price of CO2 allowances.

Intensified competition is also expected to improve the x-efficiency of power production and
of the transmission system, thus, one unit of output might be produced with less fuel input.
Moreover, the expected decline in gas prices should trigger some kind of fuel switching in
favour of less polluting and less carbon-intensive fuels. Moreover, the incentive to connect
new decentralised and renewable electricity producers to the grid is expected to strengthen
due to the envisaged unbundling. All these effects should make the energy system more fuel
efficient and support a fuel switching in favour of renewable and less carbon intensive and
polluting fuels. As a result of the increase electricity generation emissions sulphur dioxide,
nitrogen oxides and particulate matter will also increase. Assuming a proportional change in
fuel use these impact have been assessed assuming a proportional change in these emissions
in the power sector (starting form the baseline projection in the GAINS model*®). The impact
on the total EU wide emissions is small and ranges from an increase by 0.2% in sulphur

See Amann, M. et al (2007) Updated baseline projections for the revision of the Emission Ceilings
Directive of the European Union, NEC Scenario Analysis Report Nr. 4, IIASA, Laxenburg.
(http://www.iiasa.ac.at/rains/index.html).
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dioxide, 0.1% in nitrogen oxides and 0.05% in particulate matter. The increase in practice will
be smaller since the national emission ceilings Directive puts a cap on the total emissions of
SO2 and NOx per Member States which limits the expected increases.

Impact of electricity market liberalization on emissions in the EU27

CHANGE IN % IN 2020
CO2 emissions +0.0%
Sulfur dioxide (SO2) +0.2%
Nitrogen oxides (NOx) 0.1%
Particulate matter (PM) 0.05%

Source: Commission calculations

The impact of gas market liberalization on air pollution is unclear. On the one hand the gas
price decrease will increase demand and hence CO2 emissions and especially NOX
emissions. On the other hand the lower price of gas might lead to substitution of other fuels
such as coal and oil in industry and the domestic sector. Since coal and oil have generally
higher emissions per unit of fuel the net effect is unclear without detailed analysis.

Both mechanisms, if taken together, should have a rather neutral or a slightly positive effect
on the environment and greenhouse gas emissions, especially in the longer run.

The effective large scale integration of intermittent and other non dispatchable energy sources
into the electricity system is a problem which will need to be tackled both at transmission and
distribution level. Furthermore, it will require some important transformations in the
electricity market mechanisms which will realistically need to be implemented in stages.
From the technical prospective, new energy sources (cogeneration, renewables, biomass) have
very different characteristics. Therefore, any generalisation of the issues must be taken with
some care.

The main large scale renewable energy sources (wind, solar and tidal) are often located far
away from the point of consumption. On the contrary, CHP and small renewable energy
sources will be located very close to the point of consumption. In both cases, they are either
intermittent or non dispatchable. Economics suggest that they should therefore be used as far
as possible when they are available.

As a consequence, in the future electricity system there will be need for:
¢ Increased long distance transmission capacity. This can be achieved initially with
a better controllability of the power system (relatively cheap), but will also require

a significant increase of the physical capacity.

e More load flexibility, to be achieved through demand side management
techniques, flexible tariff structures, etc.

e Active distribution networks, (ie distribution which will be managed in a way very
similarly to the transmission network)
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Energy storage will have a role to play if its efficiency and cost can be made competitive.

Fortunately, most of these changes are the same which are required to favour the proper
functioning of the internal electricity market.

5.16 Impact on third country investment

The provisions on unbundling would be contained in the gas and electricity Directives. For
EU Member States, the Commission can enforce unbundling through the certification
procedure (to be followed, if necessary, by an infringement procedure); Member States have
the responsibility to enforce unbundling. But the EU's ability to control and to enforce
unbundling stops at the EU borders. Companies outside the EU, which want to invest in EU-
based TSOs, would have to prove their compliance with unbundling rules to the Commission.
The Commission is the adjudicating authority, but Member States will be required to actually
enforce.

This enforces ownership unbundling also for TSOs owned by third country investors.
(Shareholdings by third-country investors in TSOs remain only possible if it is proven that the
investors are independent of supply interests.), ensures a level playing field for all TSOs and
suppliers, deals with future and past investments by requiring all internal and external
suppliers to sell investment in networks after a transitional period. The rule may however be
difficult to implement if external supplier is already in possession of network. Forced network
sale may be the only option, where the alternative of banning supply to the EU is undesirable.

A declaration that the energy sector is strategic sends a strong message that the European
Union will defend its interests. It allows the Commission and Member States to block
undesirable investments; allows the Commission and Member States to impose conditions on
existing investments; allows for foreign equity participation but can protect investment
projects. Major trading partners may be concerned, but have already taken similar measures.
The US has placed its whole economy under such a protective measure, and Russia (as most
producer countries) protects its energy sectors.

Measures on ownership and control certainly protect Member States from pressure. They
provide also for a response in cases where ownership unbundling is ineffective because the 3™
country company is independent from an energy supply company but nevertheless directed
and strategically controlled by the 3™ country government. It can be combined easily with the
preceding proposal. It would normally not affect investment recycled through pension funds or
other means, because minority shareholdings not leading to effective control would not be
disallowed. The financing of minority stakes, such as by pension funds, would remain
possible.
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SECTION 6: COMPARING THE OPTIONS

The analysis shows support from stakeholders on most options proposed by the Commission
in its Communication on the Internal Market of 10 January 2007. The expected impact of
such measures is also positive.

6.1. Further TSO unbundling:

The impact of proposed TSO unbundling options can be summarised as follows.

. . . . Regulated
Comparison of unbundling options Full unbundling ISO unbundling
Effects on competition ++ + 0or+
Effects on investment ++ + +
Effects on property/company ratings 0 0 0
Effects on the behaviour of companies (non- ++ + +
discrimination)

Effects on security of supply + + +
Effects on cross-border trade + + 0
Effects on prices in the long-term + or ++ + 0 or +
Regulatory oversight + - --

Some differences arise between these three solutions. Both full unbundling and ISO have
positive effects when measured against the objectives set by the Commission in its 10 January
communication. Nevertheless, complete separation of ownership between the transmission
networks and generation/supply interests is the solution that offers the best guarantees from a
competitive point of view. The level of regulation required to implement full unbundling is
also lower than for an ISO and even more so than in the case of regulated unbundling. The
proposal for "regulated unbundling" does not solve the inherent conflict of interest which is
impossible to solve without excessively detailed and intrusive regulatory intervention.

The stakeholder consultation generally supported the need for enhanced TSO unbundling.
Even allowing for the expected negative responses from integrated incumbents, there was
general support for full unbundling because it would remove the fundamental conflict of
interest in a network owner with merchant affiliates and guarantee non-discriminatory access.
It was also felt that the creation of network-only businesses would make regulation easier.
However, many respondents were quick to point out that there would be strong political
opposition and the benefits were not self-evident or possible to quantify. Full unbundling
might well be the preferred solution but it was not a sufficient condition for improving the
competitive performance of the internal market. Many took the view that there was no
shortage of capital or buyers to fund the acquisition of TSO assets and that incumbents should
not be allowed to overstate the costs of full unbundling but commercial and political
wrangling over details could result in significant delays and this could undermine the need for
rapid progress in other areas e.g. cross border trading and market transparency. There was a
general view that setting up ISO — particularly at the regional level — would be timely and
costly process and that the incidence and costs or regulation could be greater than in the case
of full unbundling.

Full ownership unbundling for TSOs has the following advantages:
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e it solves inherent conflict of interest, promotes transparency and inspires trust in
third parties.

e TSOs focus on  efficient operation and network  expansion
Security of supply enhanced because investment disincentive removed

e Producers focus on efficient production and on new customers e.g. outside home
markets.

e Better focus increases equity value, no expropriation

e Better investment climate for new entrants, as shows the. new LNG terminals in
unbundled markets (such as the Netherlands and the UK).

e Easier (cross-border) TSO cooperation and mergers
¢ Dominant non-EU suppliers cannot purchase networks.

Concerning the question of ownership, full unbundling would not endanger security of
supply. So far, in the case of ownership unbundled TSOs, state ownership is the rule. In 8 of
the 13 Member States having ownership unbundling in electricity, the TSOs are fully state
owned. The same is true for 4 of the 6 Member States having fully unbundled gas TSOs. In
contrast, only the National Grid Company (electricity and gas TSO in England and Wales)
and Enagas (the Spanish gas TSO) are almost fully privately owned TSOs. Private ownership
of TSOs is also predominant in the case of the Italian and the Spanish electricity TSOs Terna
S.p.A. and Red Electrica.

State ownership is also very common in the case of vertically integrated companies. In fact,
E.ON is the only integrated energy company active in electricity which has almost no
significant public shareholding (public ownership of 2.5%). In the gas sector, the large
vertically integrated companies in Estonia, Hungary, Latvia, Sweden and some other German
gas companies are (almost) completely privately owned®’. It should be noted that some
vertically integrated companies are partially owned by integrated energy companies located in
other Member States. Examples are German EnBW in which EDF has a shareholding of
45.1%, Hungarian MOL in which Austrian OMV has a shareholding of 10% and the three
Baltic gas TSOs in which both E.ON and Gazprom have important minority shareholdings
ranging, in the case of E.ON, from 33.7% in Estonia, 38.9% in Lithuania to 47.2% in Latvia.
This ownership structure requires particular attention if the effective unbundling of such
integrated companies is put into effect by splitting off the network business and issuing shares
for this network company to the shareholders of the previously integrated company ("share
splitting option"). In this scenario, it has to be ensured that the new shares of the network
companies are attributed to the shareholders of the network part of the integrated parent
companies.

3 The public shareholding in the utility sector is usually quite large: RWE 31%, EnBW 50.9%, Verbund

71%, Gaz de France 80.2%, EdF 87.3%, Vattenfall 100%.
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6.2. Enhancing the role of national regulators and co-ordination of regulators at EU
level

The planned increase in regulators' powers should be extremely beneficial for competition,
ensuring a level-playing field for companies in Europe. The legal uncertainty arising from
different regulatory situations in the Member States hindered investment and competition, as
it deterred new entrants to try and penetrate markets which were still perceived as closed. In
addition, regulators who are totally independent should gain credibility when playing their
role.

Increasing national regulators' powers is in general well perceived by stakeholders, even if
some question the proportionality of such measures. Improved coordination between
regulators would, according to stakeholders, be beneficial. Co-ordination introducing an
ERGEG+ model gets considerable support, whereas the introduction of guidelines seems to be
insufficient. Creating an EU regulator could to be too intrusive and maybe not effective
because good and proportional regulation needs a tailored approach requiring local presence.
On the basis of the IA, it appears clearly that there is a strong support for both levels of
improvements: reinforcement of the national level of regulation and creation of an EU level of
regulation.

Some would argue that time has come to establish directly a European regulator without
going through a transitional phase. The Commission services consider this idea not to be
proportionate yet to the objectives to achieve and prefers to promote the idea of a transitional
mechanism by the creation of a strong entity with the right powers (ERGEG +). This body
should be able to take individual binding decisions; according to community law, if not
exercised by the Commission itself, this power can only be granted to a Community agency.

Of the three options on coordination of national regulators, the Commission considered that
the first, gradually developing the current approach, would not be sufficient, notably because
progress would continue to be based on voluntary agreement between 27 national regulators
which often have different interests. Thus, the minimum approach likely to make rapid and
effective progress in harmonising the technical issues necessary to make cross-border trade
work effectively would be the ERGEG+ approach. In general, experience suggests that it is
doubtful whether coordination and integration can be achieved in the current framework
where both TSOs and regulators are inclined or even obliged to follow a national focus.

Comparison of co-ordination of regulators ERGEG+ European Regulator
Effects on consistency of regulation + ++

Effects on competition + +

Effects on investment + +

Effects on the behaviour of companies (non- + +
discrimination)

Effects on security of supply 0/+ +

Effects on cross-border trade + ++

Effects on prices in the long-term 0/+ 0/+
Involvement of regulators ++ -
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6.3. Co-ordination between TSOs

Increasing TSO co-ordination as an instrument for influencing transmission operator policies
in general receives support supported. Whereas stakeholders seem to think that defining
guidelines for co-operation may not be sufficient, creating transborder TSOs was valued by
some others as excessive compared to the objective of fostering TSO co-ordination. Granting
more formal co-ordinating powers to the existing co-ordinating platforms ETSO and GIE, the
"ETSO-+/GIE+" option appears to be adequate for strengthening TSO co-ordination.

6.4. Increased transparency for wholesale markets

Transparency is a key to successful market opening, both for electricity and gas, in particular
to create a favourable environment for the development of competition. There was widespread
support from stakeholders for more reliable and regular data to improve market transparency
and liquidity in both gas and power wholesale markets. As a whole, a full range of data
disclosure covering both capacity, storage, energy flow and trading data was supported and
most respondents were unconvinced about worries over confidentiality and collusion. A
unified approach to improving transparency based on a set of pan-European high level
standards of data disclosure for gas and electricity would be very much welcomed by market
players. This is also the conclusion of ERGEG's recommendations on enhancing
transparency, and it is supported by transparency requirements established or being discussed
in other liberalised markets like Australia or the USA.

6.5. Actions to regulate long-term contracts in gas

Article 32(1) of Directive 2003/55/EC exempts long-term contracts for gas transmission
concluded pursuant to Article 3(1) of Directive 91/296/EEC. However, at this stage, further
legislative measures concerning long-term contracts in gas do not appear to be proportionate.

6.6. Access to gas storage facilities

The level of competition on the gas storage market (gas storage services) could be effectively
increased by implementing two policy actions in particular: imposing legal unbundling and, a
formal implementation of current ERGEG guidelines on gas storage operations. The
stakeholder consultation process acknowledges the possible benefits of implementation.
Stakeholders think that the policy measures can indeed contribute to the goals of a
competitive market with a sufficiently high level of security of supply. In addition, the
stakeholder respondents seem to agree that the policy measures are necessary and
proportional. The impact assessment shows that both measures would improve the
contestability of the market, to the benefit of potential new gas storage investors (due to
higher market transparency) and gas consumers in need of storage services (large industrial
gas consumers for example). In addition, this positive impact on overall investment level
regarding gas storage also increases the level of security of supply.

6.7. Strategic gas stocks

The Commission will look further into the potential benefits that could be expected from
creating strategic stocks for gas at EU level. So far, there does not seem to be support from
stakeholders for legal measures at Community level.
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The Commission services consider, at this stage, that options 2 and 3 (improve existing
mechanism by imposing more transparency and reporting obligation on the level of
commercial stocks; create a solidarity mechanism at regional level between Member States)
are the best intermediate options to address the security of supply objective at EU level.
Option 1 (mandatory strategic stocks) will be examined in more detail in the coming months
with a specific study from the Commission.

6.8. Changes to the framework for investment in gas import infrastructures

The adaptation of Article 22 for investment in gas infrastructure, for the criteria for TPA
exemptions, an improvement of regulatory processes surrounding the building of gas
infrastructure through the creation of a ‘one-stop-shop’ and an increase in coordination on
large priority investment projects are likely to contribute to a more positive investment
climate. Stakeholder response indicates that only small share of stakeholders are pessimistic
regarding the impact of such actions. An increase in overall coordination on the realization of
large priority infrastructure projects is deemed necessary by most stakeholders.

The baseline scenario would lead to increasing national differences in the application of the
exemption requests for new infrastructure projects. Some Member States may become
excessively generous to grant exemptions and thus risk a partial foreclosure of the gas market
and a strong discrimination between assets with third party access and exempted ones.
Specifying and clarifying the legislative framework for these exemptions through specific
guidelines would reduce this risk and would be favourable for the treatment of cross-border
exemption requests. To achieve a more homogeneous approach it is moreover advisable to
attribute to the new Agency for the Coordination of Energy Regulators the task of granting
exemption requests for pipelines crossing more than one Member State.

6.9. DSO unbundling

Further DSO unbundling does not seem to bring sufficient added value at this stage. Due to
the recent entry into force of the last liberalisation date in a number of Member States, it
would seem to be premature to go a step further in forcing unbundling in this activity. In
addition, this was only supported by a minority of respondents in the consultation, as there
seems to be a widespread perception that enforcement of current legislation should be the
priority. It should be noted that there is a clear case for increasing the powers of national
regulators over this area and the idea of revising the 100.000 threshold should not be ruled
out.

6.10. Further actions relates to consumer protection

Taking action to strengthen the information position of consumers is in general strongly
supported. However attention should be paid to the fact that new initiatives do not hamper
existing commercial or public initiatives, such as price comparison tools. There is a general
strong support for the provision of information on protection against unfair selling practices
by energy suppliers. Improving switching procedures also gets strong support form market
entities since low switching barriers are seen as an important requisite for market
contestability, which is beneficial for consumers.

As a whole, energy market integration would have an important impact on growth and jobs. A
recent study by Copenhagen Economics (2007) has estimated that the effects of market
opening in electricity will reduce prices for electricity by 13 % and increase cross- border
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trade by 31%. This would have significant positive effects on consumers and producers
further down the value chain, overall increasing EU GDP by 0.3-0.5% and creating some
50,000-120,000 jobs.

6.11. Control of third country investment in EU networks

Generally, investment in the gas and electricity networks in the EU is welcome as these
networks need renewal and expansion to accommodate for new types and sources of primary
energy. Also third country investments can, under certain conditions, be regarded as
beneficial. Where the involvement of third country companies undermines effective TSO
unbundling or where investment is driven by other motives than economic ones, it may
counteract the pro-competitive effect of unbundling and jeopardise security of supply. The
concern about third country investment is expressed mostly in relation to gas networks since
third countries already have strong positions in the gas supply to the EU, but is also applicable
to electricity as the inherent of conflict of interest is the same in both sectors. Three
approaches are conceivable to control third country investment in EU networks. Firstly, a
restriction of the ownership of third country companies in EU networks. This approach has to
take into account the international obligations of the Community and the Member States vis-
a-vis third countries as well as the internal market principles of non-discrimination and the
free movement of capital. Secondly, a regulatory approach can be envisaged whereby the
independence of a candidate TSO is monitored at national and/or European level. Thirdly, a
declaration that the energy sector is strategic sends a strong message that the European Union
will defend its interests.

A combination of regulatory measures could ensure that the strategic importance of the EU
gas and electricity networks is properly taken into account and that the EU unbundling
requirements are correctly respected also by third country companies.
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6.12.

The comparison of options led the Commission services to draw up a summary

table of its proposed actions:

Issue

Proposed Action ?

TSO unbundling

YES — modify Directives

Increase powers of NRAs

YES- modify Directives

Coordination of regulators

YES — new body and modify Regulations

TSO co-operation

YES — modify Directives, plus a Commission Decision

Transparency

YES — modify Regulations

Long-Term contracts

NO — rely on existing Competition Law

Access to storage

YES- modify Directive

Strategic Storage

NO — but this may change in the light of the Commission
study to be launched in the near future

Infrastructure investment

YES — new guidelines and improved procedure

DSO unbundling NO — keep basic rules, but increase regulatory powers
Consumer  Protection and | YES — increase energy awareness and household
Energy Poverty competition

Third country investment

YES - combination of regulatory measures to ensure
effective unbundling of non-EU investors
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SECTION 7: MONITORING AND EVALUATION

Commission implementation reports will be one of the bases to measure progress towards
achieving the ultimate goal of creating competitive, secure and sustainable EU energy
markets.

As far as TSO unbundling is concerned, the following indicators will be used to assess the
fulfilment of objectives (Ensure non-discriminatory third party access to transmission
networks for upstream and downstream customers,. Encourage sufficient investment in
capacity): Investments, Allocation of congestion revenues,. Transmission system performance
data, Volumes traded on spot and OTC markets, Commission infringement proceedings.
Other indicators suggested by stakeholders included: (evolution of) price levels, number of new
entrants, market shares of new entrants, available capacity at cross-border interconnections, number of
claims regarding non-discriminatory access to the network

For the strengthening of regulators' powers, the indicators could be: Commission implementation
reports, Market share of new entrants, Shareholding of DSOs, Cross-border trade activities,
Consumer satisfaction index, Number of complaints, Delay to process TPA request, Network
tariffs (transmission and distribution), Delays to make regulatory decisions, Switching
statistics.

Concerning the increased cooperation of regulators, the facilitation of investments in cross-
border and gas import infrastructure and the Co-ordination of application of Regulation
1775/2005 and Regulation 1228/2003 would be pertinent.

On improved transparency, the indicators would be Regulators, ETSO and GTE reports into
Wholesale market competitiveness (HHI), Market share fluctuations, Number of entrants,
Price volatility, Neighbouring markets price differences, Transparency of price, production
and consumption data

For long-term gas contracts, the indicators could be Concentration indices in combination
with the number/scope of long term contracts, Open season and auctioning data, Tradability
of network capacity rights.

For gas storage, the Commission would use Regulator and TSO data pertaining to Rotation of
stocks, Number of users, Use it or lose it (UIOLI) principle applied, Availability of storage
facilities, Investment in storage facilities, the availability of flexibility tools (as a substitute for
storage facilities)

For the coordination of TSOs, the Commission would base its assessment on Regulator and
ETSO / GTE reports on Black-outs, Congestion management, Capacity improvement of
interconnections and gas import infrastructure, Level of investments, Transparency on
capacities and flows, Co-ordination of business rules and capacity bookings on borders.

For consumer choice, the Commission would rely on Regulator data concerning the Number
of switching households (in combination to smart metering), Price volatility, Consumers
confidence, Fuel poverty, Customer complaints.
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Annex I: Development of stock prices after unbundling

Figure Al: Development of stock prices in the Spanish electricity sector, adjusted for

dividends
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Source: Yahoo finance; own calculations

Electricity:

Ownership restrictions for shareholdings in RED Electrica for companies operating in the
electricity sector: 10% (November 1997), 3% (Dezember 2002), 1% (March 2005)

Acquisition of transmission network assets by RED Electrica: from Iberdrola (25% share,

75% hold by financial investor CVC capital), Union Fenosa and Endesa (November 2002),
from Enel Viesgo (November 2004), Iberdrola (remaining 75% share, February 2005)
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Figure A2: Development of stock prices in the Spanish gas sector, adjusted for dividends
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Source: Yahoo finance; own calculations

Gas:

Ownership restriction of 35% (June 2000) respectively 5% (December 2002) for

shareholdings in Enagas by the end of 2006

Gas Natural subsidiary Enagas sold step by step: 59% (2002 June), 2,3% (2003), 12.5%

(2004), 13,3% (2005)
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Figure A3: Development of stock prices in the Italian electricity sector, adjusted for dividends
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Ownership restriction for shareholdings in Terna for companies operating in the electricity or
gas sector of 20% after July 2007 (2003)

Enel subsidiary Terna sold step by step: 50% (July 2004), 13.86% (March 2005), 29.99%
(September 2005)

Unification of network owner (Terna) with network operator (Gestore della Rete di
Trasmissione Nazionale) (November 2005)
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Figure A4: Development of stock prices in the Italian gas sector, adjusted for dividends
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Snam Rete Gas S.p.A. set up as subsidiary of Eni (15.11.2000); listed on stock exchange
(6.1.2001); free float (2.5.2007) 37.72% (50.04% still controlled by Eni)
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Figure AS: Development of UK stock prices in the electricity sector
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Electricity:

National Grid Company founded as electricity TSO (1990) and listed at stock exchange
(1995)
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Figure A6: Development of UK stock prices in the gas sector (1997 — 2007)
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Figure A7: Development of stock prices in the German utility sector

relative price changes (base date 1.1.1998)
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Annex II: Development of market shares after unbundling

Table Al: Market share of the largest generator in the electricity market™

1999 2000 2001 2002 2003 2004 2005

countries with legal

unbundling

Belgium 92,3 91,1 92,6 93,4 92 87,7 85
Estonia 93 91 90 91 93 93 92
Ireland 97 97 96,6 88 85 83 71
Greece 98 97 98 100 100 97 97
France 93,8 90,2 90 90 89,5 90,2 89,1
Latvia 96,5 95,8 95 92,4 91 91,1 92,7
Hungary 38,9 41,3 39,5 39,7 32,3 35,4 38,7
Poland 20,8 19,5 19,8 19,5 19,2 18,5 18,5
average 78,8 77,9 77,7 76,8 75,3 74,5 73,0
Germany (largest) 28,1 34 29 28 32 28,4 n/a
Germany (CR3) 63 66 66 66 66
Germany (CR5) 72 75 80 80 79

countries with

ownership

unbundling

Czech Republic 71 69,2 69,9 70,9 73,2 73,1 72
Denmark 40 36 36 32 41 36 33
Finland 26 23,3 23 24 27 26 23
Italy 71,1 46,7 45 45 46,3 43,4 38,6
Lithuania 73,7 72,8 771 80,2 79,7 78,6 70,3
Portugal 57,8 58,5 61,5 61,5 61,5 55,8 53,9
Slovakia 83,6 85,1 84,5 84,5 83,6 83,7 83,6
Spain 51,8 42,4 43,8 41,2 39,1 36 35
Sweden 52,8 495 48,5 49 46 47 47
United Kingdom 21 20,6 229 21 21,6 20,1 20,5
average 54,9 50,4 51,2 50,9 51,9 50,0 47,7

Source: Eurostat. For Germany (CR3 and CR5), Schwarz, H.-G., Lang, Ch.: Marktstruktur und Konzentration in
der deutschen Stromerzeugung, in: Energiewirtschaftliche Tagesfragen 55 (12), 864-870 (2005)

Notably, the electricity grid in Hungary was between 2003 and 2005 operated in a manner which could be
considered to constitute an ISO model. However, in 2006, the ISO was reintegrated in a vertically integrated
company.

3 The Commission services decided to use EUROSTAT figures rather than those from the Competition

Sector Enquiry as they were available for several consecutive years, applying the same methodology
and therefore giving a useful basis for comparisons.
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Annex III: Development of network investment of TSOs

TSO
Red Electrica de

Espana
Terna SpA

CEPS

Lietuvos Energija
AB (electricity)
National Grid
Electricity
Transmission plc
Gasunie incl. GTS
Enagas

Transco / National
Grid Gas

REN

REN

GDF/GRT

Snam Rete Gas

RTE

All German
electricity TSOs

MS
ES

IT

Cz

LT

UK

NL

ES

UK

PT

PT

FR

IT

FR

DE

Investment in trans
mission grid
Investment in tangible
fixed assets
Investment (excl.
financial invest.)
Investment

Replacement, rein-
forcement, growth and
extension
Investment in grid &
storge (not LNG)
Investment in grid,
LNG and storage
Investment

Investment

Investment
(see footnote)
Network investment in
France
Investment

Investment

Investment in network
only

currency
(mill. €)

(mill. €)
(in mill.
CSK)
(mill.
LTL)
(mill. £)
(mill. €)
(mill. €)
(mill. £)
(mill. €)
(mill. €)
(mill. €)
(mill. €)
(mill. €)

(mill. €)

1995

93,7

93,7

3600

1996 1997
104
147
90,6 76,4
90,6 76,4
3100 3000

1998

84

191

57,1

57,1

2700

1999 2000
6283
70 57
140 228
63,9 549
63,9 53
2500 2000

2001

191

781,2

371

67

239

81,7

81,5

429
651

2200

2002
203

164
506,6
120

391

83
192
182

110,3

110,2

385
616

1800

2003
215

240
1388.,3
149

426

97
426
159
127,1
1184
970
505
535

1700

2004
243

278
1232,2
145

395

114
463
128

1444
123
983
574
538

2000

2005
420

259
1462,8
129

526

257
359
359

2222

173,6

1200
685
582

2 000

2006
510

319
2348,1

156

529
433
444

2437

189,9

1 400
675
638

2500

Explanation: shaded cells indicate years in which the respective companies were ownership unbundled. In the case of the Portuguese TSO REN, the second set of figures excludes
the investment necessary to fulfil obligations for regional integration and connection of renewables. Source: Annual reports of the respective companies and in the case of Germany
ATKearney study (2007): Liberalisierung des deutschen Strommarktes — Wer profitiert, wer verliert?
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Annex IV: Relationship between the measures proposed on 10 January and the structural problems of the energy markets

Problems Market Vertical Lack of market Lack of Distorted price Downstream Security of
concentration foreclosure integration transparency formation (e.g. market supply

> (cross-border and (insufficient info | regulated prices, foreclosure (investment,

national) e.g. on cross-subsidies) (access to network security

Measures generation & customers) & reliability)

capacities)

TSO unbundling | Improves TPA tackles problem | facilitates TSO eliminates eliminates cross- | N/A Promotes e.g.
and thus market at the root cooperation and preferential subsidies interconnection
entry mergers information investment

flows

Strengthen NRA | To ensure level To better To monitor To monitor To monitor cross- | To monitor To monitor
playing field, monitor management of transparency subsidies and access to investment in grid
VPP, gas release unbundling interconnection obligations determine tariffs customer data & generation

obligations capacity

ERGEG+ Indirect effect Indirect effect closes regulatory oversees Indirect effect Indirect effect To assess cross-

cross-border gap, ETSO+/GTE+ border Art. 22
oversees requests
ETSO+/GTE+

ETSO+/ GTE+ To improve To develop To develop market | To develop To improve N/A 10-year
interconnection common rules and technical market and interconnection investment plan,
and create larger on TPA and codes, coordinate technical codes, and thus liquidity security and
markets grid connection | grid operation rules on trading reliability rules

& transparency

Transparency To facilitate To overcome To facilitate market | tackles problem | To reveal cause of | To overcome To increase

obligations market entry information entry at the root price deformation | information network security

advantage of advantage of & reliability
integrated integrated
groups groups

Access to To improve TPA | Legal Free trading of Info obligation Obligations on UIOLI, Efficient &

storage and and thus market unbundling if capacity rights on storage terms & secondary maximum use of

LNG terminals entry essential fac., services conditions for market trading capacity, open

UIOLI access seasons & UIOLI
for Art. 22

DSO To improve TPA | strengthen NRA to monitor | To strengthen to elimininate N/A

unbundling and thus market resources of transparency compliance brand con-
entry DSOs obligations officiers, NRA to | fusion; NRA to

EN
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monitor cross- monitor access
subsidies to customer data

N/A means that a certain measure does not have a direct effect on respective fundamental problem
Shaded fields indicate which more detailed measures are envisaged in the package to tackle the respective fundamental problem
Measures needed but not envisaged in the 3" package legislation or of a different nature

(limit) LT- This measure would tackle some of the above problems of the energy markets by facilitating market entry and increasing liquidity and
contracts transparency. However, competition law is considered the more suitable tool to achieve this objective.

Strategic This measure would improve in particular the security of supply objective. However, the measure needs further assessment and may be
storage proposed at a later stage.

Consumer This measure is not meant to tackle the above problems but results from the existence of the above problems. The causality is thus
protection different than for the other measures proposed. It does therefore not fit in the above table.
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Annex V: Views of stakeholders on the impact of proposed policy measures

The following tables summarise stakeholders' views on the impact of proposed policy
measures as collected during the consultation, for each main issue.

Further TSO unbundling

Summary of economic, environmental and social effects

Economic impacts Stakeholders views
Public sector cost of regulation (lower | o/ Enforcing full ownership unbundling or the creation of independent transmission
cost = positive) system operators will initially lead to moderate extra costs of regulation.

Subsequently the need for regulatory intervention may be less what will lead to
lower costs of regulation. The consultation results however show that doubt may
exist as to this latter effect.

Private sector (compliance) costs (lower | o/

R Regarding the costs of compliance the picture is not clear. The effect on
cost = positive)

transmission costs may be moderate (in the range of 1-5%). It is however not
clear what divesting TSO assets will have on the ‘donor’ companies.

Private sector investments (arithmetic | ++/+

indicator) The restructuring of the energy transmission sector invoked by the amended legal
framework may result in additional investments in transborder capacity in order
to remove current shortages. For a substantial period this could result in higher
investment levels. Doubts have been raised regarding the size of this effect.
Interviews show that the effect may be less strong in the case of full ownership
unbundling than in the case of ISO creation.

Public sector spending (lower spending = o Public sector spending probably will not be influenced by the identified policy

positive) initiatives.

Energy markets contestability | +/o0

(contestability = positive)

The amended regulation probably will result in lower transborder problems and
Economic growth (growth = positive) +/0 better integrated EU energy markets. If this is the case this will improve markets
contestability and will have a positive effect on economic growth.

. e 4
Energy prices (lower prices = positive) fo Better integration and increased contestability of the EU energy markets probably
will have a positive effect on energy prices.
Environmental impacts Stakeholders views
+/0 Better integrated high capacity transmission networks may foster the use of
Modal shift (sustainable = positive) sustainable energy.
Emissions (lower emission = positive) o/-
More reliable and lower priced provision of energy may have a positive effect on
the volume of consumption. This effect may not be compensated by the positive
effects of the amended regulation on the modal shift.
Social impacts Stakeholders views
Employment (arithmetic indicator) +/0

As a result of increased efficiency of the energy sectors employment in the sector
may go down. It is likely that this effect will be more than compensated by the
positive effects of economic growth on employment.

Consumer protection (public aid =

positive) The amended regulation does not effect consumer protection.
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Security of supply (secure supply =
positive)

+/0

The improved integration and capacity of energy transmission networks resulting
from the amended regulation may have a positive effect on security of supply.

++ = strong positive + = positive o = neutral -= negative --= strong negative

Enhancing the role of national regulators

Summary of economic, environmental and social effects

Economic impacts

Stakeholders views

Public sector cost of regulation (lower
cost = positive)

The public sector cost of regulation may increase substantially. Regulators need
additional staff, housing, management, IT, etc. Notification of certain regulator
decisions to the Commission will lead to (rather low) extra costs for the regulator
and for the Commission.

Private sector (compliance) costs (lower | o More regulator powers probably will have no significant effect on private sector
cost = positive) compliance costs. In fact regulators get more power to enforce what is already
required from the current Directives.
Private sector costs / investments o Probably the defined actions will have no significant influence.
(arithmetic indicator)
Public sector spending (lower spending o
= positive)
Ei ket testabili + . . . .
nergy m_ar e contestability fo Strengthened regulator powers may decrease market distortions resulting in more
(contestability = positive) .- . .
competitive energy markets. However some doubt regarding the necessity and
proportionality has been observed.
4 o +/0 If the considered intervention leads to enhanced competition this will have a
Economic growth (growth = positive) positive effect on energy prices and economic growth.
Energy prices (lowerprices = positive)
Environmental impacts Stakeholders views
) ) » o Probably no 